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Preliminaryremark/note

The third chapter was origaily published in the journd@der Staat33 (1994),

pp. 352372 under the titl e i Musticepandui e u:

lawo Work on the manuscriptas able tdoe caonpletedin the academic year
1994/95 during which time the author was permittecenjoy the generous
hospitality of the College of Science.
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|. Introductory remarks

The ascertainmenhat Monts qui euds wor k presents a
quasia commonplac@ the pertinent research of the2€entury.The liberal
constitutionaliss of the 19" century saw in Montesquieu primarily and ene

sidedly the theoretician of the separation of powers andati®nger and

precursowof bourgeois liberalismhowevergradualy the question formulations

and central themes of the youfmgewly appearing$ociological discipline, its
dilemmas an@porias queriesdoubts, contradictions or paradoxeajne to the
forefront. As the search foformsandkinds of law bindedness (deteinisms or
law-based necessitiesj regularitiegstable causalitiesyociology had to

alreadyfrom the cradleconfront the following questiort in regard to personal

acts, impersonal laws prevawvhat weight and significanaan thermoral
commandsnd normative principles hawehat remains of thésocial)Ought

when the (social) |9s subject to strict causalitts The @ @it e M@ nt

had already been characterised the first modern socidlarist that is whyt

1 Cours de philosophe pitive, Paris 18931 8 9 5 , IV, p. 193. The great gap in
according to Comte, in the absence of a consistent philosophy or theory of progress (loc. cit., pp. 128, 130). Cf.
Ch. I, Sec. 5, below.



wasreasonable and plausiltedraw attention now to the ceaseléastuating
between ascertainments of facts (exdtiaical, objectiveassertiong and
subjective ethically inspiredoositionings’ especially in an epoch in which neo
Kantianism had sharpenedn esénsdor the ®ntras, opposition and conflict
between causal and normative (consideratid@yt that was still not allThe
clearer it became that the separation of powers and political freedom in
Montesquieu meant somethiddferentthan in the context of bourgeois
liberalism and of modern democratliye more noticeable was the tensaom
tug-of-war between the loyalty of the (French) Barorbasicaristocratic
(noble)political or other social valuesvhich werevitally essential for the
continued existencand suvival of the anciendgime, andhisjust assincere

Enlightenment and reforist cast of minémindset

The gener al physi ognomy of Montesqui e
characterised by two fundamemyahntithetical conceptual pairs (pairs of [a]
concgt [ s]): t he c oinncoerpntayaad thepoadeptualipaira u s a |
Aconsetlvialha rsan i s m Theformeepatentlyrhass théoretical
character, and both its limbs gremthe soil of the New Times, sintige inner
logic (and distinctngs) of newtimes rationalism, as it was shaped in its
polemics against the theological world image, made the conflict between the
causal and normative way of looking at things unavoidable (from within its
bosom, belly or womB) The latter{conceptual paiof conservatisni
liberalism/reformism)s politicalpractical, and it does not mark any longer
Montesquieu's pladasideof the theoretical spectrum of the New Times, but it

displayshis midway (halfway) positiorand vacillatiorbetweerthe premodern

2 Typical regarding that, and dtimportant as to content, remain the analyses of Lanson and Brunschvicg, even
though their assessments as regards the I|seglianchl coher
V of the bibliography below, pp. 16708 (Writings and studies,hich are cited in the footnotesabbreviated

form or referred to with the name of the author, are fully set out in the bibliography; writings, which treat a

special or specific question and in the corresponding footnote are fully cited, were not iatmtprothe

bibliography).

3 Regarding that in detaib(: | have expounded this thesis in detail in my book) Kondglis, Aufklarung[=

The Enlightenmehtesp. Ch. Il and VI. Cf. Ch. Ill, Sec. 2, below.
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(semifeudal structuring of the ancieégime)and the bourgeoiberal society,
which, historically seen, brought to an end wifet a socigpolitical)-historical
process]lhad begn in Europe with the Renaissanédter having ascertained

and pointedutthe research relatively early on into both these basic contrasts
(oppositiony,or at | east the t ensieseardseti n Mont
about clarifying whether both limbs of each of the antithetical conceptual pairs
canlogically or (at leastpsychologically be reconciled with each other, or
whether they merely exist next to each other withloeitr contrastand

opposition to each other being lifted (removed or rescindiedact without

such contrast (opposition) becoming known once (i.allaflo this dual

guestion all possible answers have hitherto been given by various researchers.
Yet the relation(ship) between both the aforementioned conceptual pairs as (two
different, autonomous) closed totalities or entiretv@s hardlyentered ito or
thoroughly investigateddne could say thah Montesquieu & typical for

transition period$ ambivalence can be fourgain or encounteretle is an
Enlightener (Enlightenment thinker and philosopher) with regard to his
scientificpositioning, thais, mode of procedurproceeding= method) his
political-social preferencesnd convictionshoweverjingered andemained,

left behind those of the bourgeois wing of the Enlightenment, or even
contradicted thefaSuch an interpretatioor appraisais in principle not false,
nevertheless, it simplifies the facts of the case so much that ultintately i
misleads anteads [[one]] into errofrather than interpretingMontesquieul]).
Actually: if we break up both antithetical conceptual pairs into tfeeir limbs
(constituent elementsand theeaftercorrelate every one of these four limbs

with the remaining three, ¢m it turns out that the relation(ship)s of both limbs
(elements) of one conceptual pair with both linglementspf the other

conceptubpair, but also as between each offpeithin each conceptual pair

4Thus, for instance Althussdviontesquieup. 64, who contradistinguishes thaeavanband t he fAmano and
selfish political preferences.



separatellf, are neither symmetricéldentical)nor univocal(with only one
meaning; clear; unambiguousk. directly analogous/proportional or directly
reverseln other words: everifmb (element) has a twin (double) provenance,
dual (double) reference and a double functitil more concretelythe search

for causal relations and socfarmgkinds of law bindedness (determinisms or
law-based necessitiea)ms indeedht therebutal and refutation of the

theological perception of history, however, simultaneously it serves the proof of
(= in proving)the functional necessifpr: inner/internal logic)i and
consequently also the historical justificationf existing relations of
domination,whereby the latertilisation of sociology and historpaved the way
for the defence of conservative positions against the claims of universal
unhistorical revolutionary Reasgithe invocation of normative principle®es

not simply confirmthealliance with the ethics of the Enlightenment, bditaes

up even room to move for adhereatsgheological interpretations of the
relation(ship) betweenatural law(/right(/justice)and godly/divine will;the
confession of faith ithefundamental etical values as many as there ard,

the nobility(hereditary aristocracy), and thenevolent and favourable
assessment of h e n osbcialpolitical fdirection is not expressed one
sidedly inapleadingfor, i.e. defencef themaintenance dhend i | i t y 0 s
privileges, buis connected, over and above that, with an ideal of constitutional
equlibrium and of political freedom, which, comprehended in terms of form
(or: if considered as a simple typahdif transferred to other historical

situationscould legitimise a liberalism on a broadandno longer aristocratic,

5 On this utilisationand the manner with which this utilisation was carried out in about 1800, see basically K.
Mannhei m, ADas k oAnchiefir Sozidlwisseaschafeumk SoziaipolBik (1927), pp. 6842,

470495. Al so signi fi can tDer URprungdersSezinlagierads slemdGeistdee r t at i on,
RestaurationStudien Uber L.G.A. de Bonalslinchen 1959Cf. P. Kondylis,Konservativismus.

Geschichtlicher Gehalt und Untergangtuttgart 1986, Ch. Ill, Sec. 6. On the logical relation between

sociological determinism and political conservatism in Montesquieu see H. Vyveristiayical Pessimism in

the French EnlightenmenCambridge, Mas4.958, esp. p. 167. On the, concerning [[all of]] that, reproaches of
Voltaire and Rousseau against Montesquieu see below Ch. IV, Sec. 1.
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social basig and finally, the liberal and reformist staris@ot harshlyand one
sidedly, inflexibly and singly set againsthe existing and prevailingae of

affairs, but at lest it just as much wasto beth s st at esafetyfvalvd f f ai r

In this motley andhon-uniform mesh anglexus(network) whichbecomes
through i nnumer abl e f I nieandstylastllacnere of  Mc
opaquethe researcher and inpeeter cannot buted lost (or: awkwardness and
embarrassmentHis gain would only be slight and tempor#rite wanted to
take flight or makdis escapen a forward directionand at once schematise the
plethora of the data and points of vidde wouldmove[[walk]] on firmer
ground(or: He would proceed methodically far more safelfyfjie dwelled on
some leitmotifs and his owinunavoidabld reductionsas mere points of
reference and of orientation, neéwing them as hermeneutic panacéasg
viewing themasmeasuredn relation to whichcoincidence with or divergence
from such measureallows and in fact commends, understanding)

Understanding is enablenh fact constitutedonly in the dual simultaneous

movement ofleviation fromandcoming rearerto (convergence withthethus

placed boundary stoneda x We ber 6s great truth, thea
so much the clearer and fixed, the more fluid reality is, applies not only to and

for the understanding of social phenomena, but also fantégretation of

texts.As a conceptual framework of orientatjome shalluse here both

antithetical conceptual pairs, of which there was talk abdoeever,
beforehand, we want to pursue their fc
the classicaldaching(theory, doctrinepf the state andf politiesto modern
sociology.Hence, a triptychwvill result. The following analysis will show, as |

hope, the close, tight interrelationtofh i st comporentsith dns

another

5ln this sense, on the whol e, Mont esqui eubds political
bibliographybelow. Of course, there was no lack of attempts at a conservative interpretation and appropriation
too, see e.g. KondyligonservativismugéFN [= footnote] 5), pp. 244, 304, 352, 353.
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Il. From the teaching, doctrine or theory

of the state andf polities to sociology

1. The scientific pioneering venture and feat

Mont esqui euds pioneering venture/feat
sciencestretches across two levétsectors, areasit the level of social

ontology, laws and causes are in princguhel programmatically asked about

and soughtMontesquieu expressbisputesor doubts(l, 1)’ thatlaws prevail

only in nature, andorrespondinglyhe) strives fora way of looking at socigt

and history in accordance with the example or model of looking at nature,
althoughhe knowsabout and notesthe differencesshi ch mands aut or
actioncreates between both these spheres of the real (i.e. nature and human
society). Tlweée, c ormadtigyrytandaHéliddlé Amgesreferred

7 Citationsin parentheses refertod Es p r i (booldaed chaptirs
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exclusivelyto human things (affairs), and meant a social or institutional
commandwas transferred by netimes natural science to the realm of
inorganic nature, and at the same time was drasticailyteepreted, in order to
express what we todaynderstand undar asflaw bindednes&eterminism or
law-based necesyip. The still young mathematical natural scieigaethe 17
century)drew its seHcorfidence from the conviction that thanks to the
immanentaw bindedness (determinism or ld&sed necessityf its object
andsubject matterit offers(kinds of) knowledge more reliable and credible
thanany science of maii;is known how Descartes articulated this conviction
and belief. When Montesau, thereforein condensin@lready existing but
still diffuse endencieg | et us flagesealeundeNakirgudns to the
investigation anaalibrationof social causalities (= of the causes of social
phenomenalvhen he comprehends societya historical and at the same time
self-contained construgjovernedoy its own lawsthen he wants to bridge the
Cartesian ontological gubfetween nature and societyhereby heopened up in

the 18" century a wide and fertile intellectuagpiritual) field®.

Also pointingtheway i . e. pioneering) was Mont es
the second level, the methodological and epistemological level. The
apprehension of law bindedness (determinism or ld&sed necessitylangs
in the air (onis without (i.e.is empty of) content), as long as the questionsof it
methodical formulation remains unresolvagprehension and formulation
remain the two sides of the same ¢a@indequally depend on tHendamental
judgementaindevaluationin respect of the t@¢ureandcomposition of each and
every respectiveaw-bound (deterministic, law(ruld)asedpeing. Montesquieu
ascertains, as we have said, a limmé&@m the beginninfat the start/on the
threshold the ontological difference between inorganic naamd human

society, and thisuggests and impos@m)to him, during the transitiofrom the

8Cf. Berlin, AMontesquieuodo, p. 270.
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former to the latter, for the apprehension and formulation datlidindedness
(determinism or lavbased necessityy be essentially differentiatel.the law
bindedness (determinism, law(ruiegsed necessity) of Natuseapprehended

and formulatedor can be expressesiyictly mathematicallythen social law
bindednessas a result of the fluidity and discontinuity of its ontological field

can be grasped iitexible types ¢r: be synopsised in elastic, yw#rspicuous
andsteady (stable) types). Thdses not necessarily amount to a capitulation
aretreating fromor slackening qfthe originalandinitial scientific intention.
Because the typleas just a much as the law, the ambition, without logical
contradictions and without (greait strong empiricalkinds/forms of resistance
(falsifications),of enclosinga given great variety or plethora of prima facie
heterogeneous phenomena and manifestatiyreducing this same plethora

of prima facie heterogeneous phenomena to an ideational and nonetheless not
imaginaryimaginedcommon denominatoMont esqui euds centr a
refersandrelatedfirst of all to the forms opolities ((the)constitutiorjs]), and

the transition from theeaching (theory, doctrine) of the state ahgolitiesto
sociologyis carried out to the extent that the typology offtirens of polities

((the) constitutionis]) interweaves with a theory of social and historical
causality,.e. with thetracking down unearthingand the formulation dfinds

of law bindedness (determinisms or taased necessitiés)

9 Aron, Les étapesp. 28ff.. Cassirer likewise stressed that Montesquieu uses the concept/conceptual

pl an/ perception of t he diferetpolitical and/spcmlogicdl fypolsgy,hadand t hr ou g
anticipated the social science of thé"ihd 2¢ century in important methodological respe®&i{osophie pp.

281, 283).
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2. The typology opolities(constitution$

We reserve the analysis of the concept of law for the third cHapisiwe

[[shall now]] make some prefatory remarks about the typology of the forms of
polities constitution[s]) with the special aim dbcatingthe conceptual
intersectios (links nodal pointy which connect that typology with the
specifically sociological gestion formulation and central theng@n the basis of
(or: Feeling and searching fasluch intersections or linkgve couldperhaps
succeed in reconstructing théamalstructure or at least the latent coherence
of Mont es qui e uwhish venaftggmseems talipintegratanto
shortwinded fragmentgp loseitself in excursis(es and digressiondo peter

out in detailgor: which very often breaks up into shevinded fragments, loses
itself in excursusesndpeters out in detailspnd, allthe same, malmost
continuouged threadat times visible, at other times invisibtens through the
whole[[of that]]/[[the wholeofMont esqui eu O} Thabtrglmoakm opus
defines the object and subject matter of the work, i.e. the concept @rdw,
marks outhat part of the spectruto which theensuingcommentsand
investigation followingshouldbe dedicatedBooks Il to VIII treat the
examination of the problem of theaching (theory, doctrine) of the state and
polities, first of all in the narrower (Book II: the nature of the polity
(constitution Verfassuny), and then in the wider sense (Books\II: the
fundamental principle of the polity (constitution)), through which the bridge to
sociologicalexamination of themes and topicdislt (see the next section).
Books 1Xto XXV investigatewithoutanapparent principle of classification and
of order, the multifarious material, institutional and ideological factors, which
shape and form laws as tlegjalarticulation of the texture armbmposition of a
society.In regard to these factorsjsta matter othedefensive and aggressive

waging of war (Books IX and X), political freedom in the public and in the

14



private realnBooks Xl and XIl), theaxation systeniBook XllI) , climate
(Book XIV -XVII), the soil (Book XVIII), the customs, mores, manners and
ways (modes) of living (Books XBEXXIII) , as well as religion (Books XXIV
XXV). Herethe red threathegins to fray antle cut. After a general overview
of the field of application of the vi@us kinds of law (Book XXVI)two books
with historical analyses of Roman and Frankish law follamd then comethe
renowned famousBook XXIX with its exhortations to the idetdgislator (aw-
giver, lawmaker) Books XXX and XXXI constitute a kind appendix which

deals with a ery topical historical and at the same time political debate.

The transitiorfrom the typology of théeacher, theorist acholar/studier of
the state andf politiesto the causality and tHaw bindedness (determinism or
law-based necessitpf the sociologistpoints to the fact that the starting point
of the effort and endeavour at thought wasdlaehing (theory, doctrine) of the
state anaf polities thatthe typology ofpolities (constitution¥ was not
therefore aginally constructed in accordance with sociological criteria, but was
crossedr intersected with these criteria only ex post féetaetrospect), when
the said teachingad already experienced a certain deepemftether this
intersectiorof the teachng of the state and of politiegnd sociologywith each
other, is logically and empiricallgenable and binding, can be doubted and
disputed with good reason(s)mportant for the history of ideasmains, at any
rate, thasuch an intersectiocame abut or was carried ourh and of itselfat
all. Sean as such andutonomously, the classification jpblities Constitution$
stems from a certain political philosophy and a certain political intent, which
appeasi n rel i ef I f we tasectopwatlr tiee triskatiort e squi e
handed down from antiquityAristotle took the numbewf those who exercised
sovereign domination (dominance, power, force, violence) in aasdtes
yardstick, and accordingly he distinguished between kingdom, aristocracy and

Apol it maderate, Witholigarchic elements, mixed democracy), whose
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degenerate formsere called tyranny, oligarchy and (extreme) demodfacy
Montesquieu, thattentive, thoughtful and careful reader of the Aristotelian
Politics, consciouslydissaiatesandseparatekimself, and differs greatlyfrom

the yardstick of number of bearers of sovereign domination (dominance, power,
etc.). His trisectiori republic, monarchy, despotisiriets two Aristotelian

polities (constitutions) (aristocracy andhaecracy) be absorbed loye single

polity (the republic) ¢r: merges the Aristotelian polities (aristocracy and
democracy) with one (the republic)), and at the same time splits the Aristotelian
kingdom into two polities (constitutiong)dependenandessatially different

from each othemonarchy and despotisn@f course, monarchy can

degenerate into despotignjust as both forms of the republic can degenerate

into a despotism of the feawer the many or of the many over the fiew
nonethelessnonarchyand despotism remaby definition and of their essence
toto coelo different, even though in both cases one single person constitutes the
bearer of sovereign domination (dominance, power, ¢bad,s,the numerical

criterionis not affecteddr: the numerical criterion coincides in both instances).

Certainly, Aristotle likewise observed thédference between kingdom and
tyrannyprimarily as the qualitative differencer( as essentially a difference of
texture) in the exercising of sovereign dontioia (dominance, power, etdy
one [[person]]; i.e., tyranny, as he knew it, does not come into being as a rule
from the actual historical degeneration of a kingdbuat it is regarded as
degenerate on the basis of a certain polisthical positioningr perception.
Looking back at the developme(eivolution unfolding) of ancient Greek
society, Aristotle couldscertain and see that tfugal institutionwithers
(declinesor wanes)whereas tyrants constanplpp up orarrive on the scerie
not from wthin the bosom/womb of some kingdpbutare supported either by

masses or by oligarchiésMont esqui euds hi sotvsionisc al s e

P politicsll,7-8, 1279a 22ff.. Especially or in greater detai
I oc. cit., esp. V10, 13104f..
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on the contrary, moulded and dominated on the one hand by the tangible
antagonism between despotism and mcimaas essentially different and
equally vital polities (constitutionsand on the other hand, the real

possibility of the degeneration of a monarchy into despofi$ns. historical
sense and viewr vision, always connected with a political belief and
intent(ion)or resolution drives andoropels him in relation to that, put a
gualitative criterion in the place of the numerical criterimamely themanner
how sovereign domination (dominance, power, etc.) is exercisesl.

qualitative criteriorturns the numerical criterion upside down in a double
respectNot only can the onfruler]] exercise sovereign domination/power in,
on each and every occasion, a totally different marimgralso the onerliler]],
the few and the many can exercise it samyl or identically freedom remains

in principle possibleirrespective of the number of bearers of sovereign
domination (dominance, power,et®)e hi nd Mont es thereig uds t
therefore, the search for political freedoni avhat for him amourstto the

samel moderation in the exercising of sovereign dominafidre centre of
gravity and polemical poirdf his typology ofpolities (constitutions) is the
condemnation oflespotism, that ists expelling (expulsion; casting out) from
the sphere ahe politically acceptablirough itsbeing set against (i.és
opposition to) all other polities (constitutions)ont es qui eubds part.i
insistencewhen he draws the dividing liletween monarchy and despotism,
is not due merely to the fact thaetnumerical identitgoncurrencef the
beare(s) (or: at the summit) o$overeign domination (dominance, power, etc.)
renders the conceptual distinction of both polities (constitutiaiss}-vis each
other more difficultThe reason lies deeper. The iament political character
andthe political potentialitiesf the monarchicgbolity (constitution)arefor
Montesquiewas a conscious citizen of lgeuntryat that historical moment, a

pressing and burning problem, especiallyce precisela vehementjerce

17



debate on the historical origin and course of the French monarchy was in

progressboth final books oL 6 E s p r i tmoreltkasbeak vaithess to this.

Such gpolitically and psychicallyoaded and chargemkntring/concentration
of theoretical mtereston the monarchical polity (constitution) had to,
neverthelesgynfavourably and negativelgfluence thevorking out and
elaboration of theest of the components of thgologyas a wholeThe
irreconcilablecontrastand oppositiorfor: The overressing of the boundaries)
between monarchgnd despotismat the ideatypical levelhindered
significantly, first of all, the apprehension and interpretation of those concrete
historicalcasesn which monarchy was converted into despotisiow and
why Louis Xl, Richelieu and Louis XIW. theseevil (bad spirits/daemons/
omensof French history, as Montesquieu viewed were able tdreak through
the regulategruggedconceptual dams between monarchy and despotism?
Does, in the course of this, persondl suffice? And if it suffices, what
permanent historical meaning does idgaical polarisation have theWvhat
leads(us) back from such deliberately imposedespotismto a monarchy of
moderation and of freedon@pen remaindikewise,the following, perhaps
still more difficult questionto be answeredvherein doeshe wanted, as it were,
derived despotism of Europkffer from theprimaeval and actual, authentic
despotismwhichseems and supposed to have existed sifmever (i.e. the
beginnng of time)in Asia?Perhaps in that thlermer cartakethe politically
right path, but not the latteffhatis what Montesquieu hints at, if | understand
him correctly (VIII, 10)i this answer, however, is based onhas been educed
fromaprecarioup er cepti on of the character
came into being either througlibious evidence and testimguy through the
dubious handling of count@vidence and countéestimony Whereas

Montesquieu in 1734 still did not believe in thespibility of an absolutely

18
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unrestricted, unlimited despotic human authority as domirigricénis main

work (The Spirit of the Lawsthespectré of despotisms painted and

visualisedn the darkest of coloursp that the passion witkhich itis

exorcsed can appear to be justifi€hapters existor are found)n which the
mores, manners, customs and | aws of ar
described with sobrietyand in fact with some goodwilsee e.g. XIX, 1&0);

since, however, where themeral concept(ual plan) seems to be threatened or
must be summoned militantly, the sources availablenadified,varied or
overlooked.The despotic character of the Japanese polity (constitution) cannot
at all beinferred from the (pieces of) informatiavhich Montesquieu
possessedvhereas in the description of Muslim statéentesquieu proceeds
deductively rather than inductivelgnesided or prejudicidbiassed/partial

narratives arapproved adopted and others are ignored*étc.

Differently than the type of the despotic polity (constitution), the type of the
republic turns ouhotexcessively rigid and inflexibldout on the contrary,
excessively loose and inwardly heterogenetmssde of it, the boundaries
between extreme and moderate demaograpen aristocracy and oligarchy
inimical to the people/folk, are unclear and fldidthe shortcomings,
disadvantages and faults committed in the sketching and outlining of the type of
despotisnfirst and foremoshad to do withor: were found in theiéld of) its
weak empirical underpinningnd foundingnow they thus concenprimarily
conceptual working out, elaboration, processing and cohereniseth cases

though,theyindirectly or directlygo backi.e. are dugsoMont es qui eud s

12 Considérations sur les causes de la grandeur des Romains et de leur décxdéhce

13 See in detail in relation to that, Dodd®s récits de voyagessp. p. 153ff.. See also P. Vérsi,

«Montesquieu et | e dlodHE=p Mists Actesta Gongred Blontegguigup. 175

190, as well as F. WeikMontesquieu et le despotismdoc. cit., pp. 194215, esp. 200, 203, 208. The rich

content article by F. Venturi informs [[us]] of the stereotypes of tiecl8 nt ury renglar di ng Aor i
despoti smso, but also of the intense calling(s) into
fiOr i ent al ,IdDwmlpbtheiHistomoof Idea (1963), pp. 13342.Also significant is the older

study/article by S. Stellinylichaud,«Le mythe du despotisme orientaSchweizer Beitrage zur Allgemeinen
Geschichtel8/19 (1960/61), pp. 32846. On Montesquieu as a historian of French right/law/justice, see the
dissertation by I. Coxdylontesquieu historian of French civil and &titutional law London 1980.
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Innermostconvictionregardinghis own political ends/goalssidea given,
specific, concrete place and for a given, specific, concrete period othahe
moderate monarchy is the most uséfpiblity]] in a practical respect and
consequently the most intenest in a theoretical respedio that [[i.e. the
moderate monarchylelongs the European present, whilst despotism, which
politically is realised in pure forranly in Asig standr is found far way in
space, and the republic, which blossoraad flouridiedin GreceRoman
antiquityin its most representative waig found far away in timelherefore, it
may be said cum grano salis that the typology of polities (constitutions) has its
historical and geographical parametéctassical)antiquity’ Asial Europe
(after the wandering, i.e. migration of the peopl&®)ntesquieu has more
concrete and sufficient representations only on European development, whereas
his ideas on the ancient republic and Asiatic despotismoareled and
abstract, although the stibaction one time, servasealisation glossing over,
euphemistic description, embellishment, sugar coating), another time,
denouncemeni’he model of the republicdnaristocratic or democraticpolity
(constitution)is in practicedrawnexclusivelyfrom ancient authors; newer or
contemporary analogous polities (constitutianff)e Swiss and Italian
communegcommunities commongas well as the DutcHl( 3; V, 8; XX, 4-6,
16; XXI, 6, 21; IX, 22; Xl, 6; XVIII, 6 etc.)i are mentioned only for the
confirmation of various generalisatioremnd by no means constitute the real
starting point or sparktimulusfor topical political thoughts and deliberations,
even though they, on the other haaknotdismissed, brushed asjd#

proclaimed, apolitically obsolete or irrelevaft

Already in 1734, Montesquieu expreskasself withwarm wordsregarding
the noble politicamindset which inspired Rome and Sp&axtand this warmth

ucft . M. Mastersonbdbs comments and observations, iMont e
AEspr it BdtishsJouknal of#dlitical Science (1972), pp. 28318, esp. pp. 308, 317.
15 ConsidérationslV, cf. VIII, IX.
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Is never lost, although in his main watks somewhainitigated and dosides.

In theiridealttypical apprehensig theancient republicseem likemagnificent,
glorious political utopias, they asdosed and manageablee(limited in

magnitude and populatiorthey appear to belain, moderate, austeaad
virtuous;their favourite occupation and activity is not profitable tradel all

that promotes and reinforcssl-interest selfishness and individualisrout

politics andwar as undertakings and ventures whmolurish andtrengtherthe
highest virtues of the citizene. readiness and willingness for sg#crifice and
love of the fatherlandl'his descriptiorwas not inspired merely by

Mont es qui e u &@ritua)mgallentryand gehewoaitindr did it stem
wholly from the mod#&ashion/fadof the ancient cultwhichreached its peak at
the time of the French Revolutiom. sayingsomething malicious (spiteful or
nasty), but not unjustified or not without foundation, we could abseetthat a
nondemocrafearlesslyand openlypraisesdlemocracy because he does

regard it as a live threfliving danger)for his own political ideal, but as
irrevocably dead (at least from an overall historical perspeciivel a

historical scale)) andvis-a-vis the dead, one ,igs a rulefairly andreasonably
generoushanvis-a-vis the living. Montesquiewoes not glorify and exalt

ancient democracy in ordar be an accessory to the imposition or pushing
through of(or: in order to pave the way/open the road forhodernised form

of this same ancient democraéy.acual fact, Western mass democracies of the
20" century were formed, shaped and moulded under completely different
presuppositions and preconditions, i.e. the atomisation of society, consumption
and hedonisntlowever, justike thefrugal, undemanding anddi-minded
democracyi that whichkept and deterredlontesquiedrom becoming a
democrat himself, what he in comparison with democracy held to be historically
viable, sustainable and capable of survivinglso disappeared and vanished

from historical rality; his moderate and liberal monarchy today sejgistas
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obsolete axpr even morebsoleteahan the ancient democracies wenehis

eyes.

Whereinnow does the decisive advantage of monamysistvis-a-vis
democracy isomeone believes like Madquieu that the supreme aim is the
fight against despotism, and that political freedom means nothingtb#rer
moderation in the exercising of soveredpmination (dominance, power, eft.)
(About moderation, we shall say more in Chapter IV of this thtotion in
relation to the separation of powers.
concept constitutes a fundamental theoretical criterion isdtigng up or
establishment of the typology of politieg) republic andamonarchy contain of
their essece the possibility of moderation, whig¢this possibility)is to
despotismalien/foreign/strang&om birth. From this point of viewthe
contrasikkmodegi despotique is andremains absolute and unbridgeaiMet
such a contrast also appears ielative form, and form capable dfeing
arranged in grades and a sdalee. no longer as the contrast between types of
polity (constitution), but inside thogmlities (constitutions) whichy definition
are distinguishebtly the possibility of moderation, iother words, the
possibility of the realisation of freedom. That is why there are two kinds of
moderation: a greater stronger whichrelates to the nature of the polity
(constitution), and a smaller or weaker, which has to do with the possible
historicd fluctuations inside of the boundaries of this natWe.can therefore
imagine that a polity (constitution) at the conceptual level possessesrie
kind [[of moderation]]just as much as another polity (constitution) too, that it,
however,s more o less lackind[in moderation]Jat the historicaempirical
level of the latter kil [[of fluctuating moderation]]i.e.i according to a certain
assessment of historical experience (the experiences of histong said
iImagined polity)is exposed totlte danger of despotismore than another polity

(constitution).As Montesquieu believekjs contemporary European monarchy
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has more historical chancekrealising the political ideal of moderation
because he connects it, as we gbailht out andexplicae in the fourth chapter,
with a differentiatedmanifold social structuring which camardly be, or with
difficulty is, leveled or polarisedOn the contrary, both forms of the republic
aristocracy and democratyare perpetually threatened by the dasgd
polarisation or levelingespectivelywhich undermine the social preconditions
of political moderation, i.e. they destroy effacéobliterate/extinguish
manifoldnes@and heterogeneifgven if that meandisproportion or a lack of
balancelf the upper stratum in an aristocratic polisyprone to the
consolidatiorof its privileged position/status by increasing delimitation and
demarcation against the rest of the citizens, tte@nocracy leads to anarchy
and consequently finally to despotism, @nicstrives for equality up tds
ultimate political and materigonsequends) (VIII, 3-5)!%. Apparently
Montesquieu timks thatthe by definitionrepubliqan) polity (constitution)

(with its two hypostasgss more likely to move in the direction oéchocracy
than in the direction of aristocracy, and indeed both in the good sense (if
aristocracy opens up and consequently promotes social cohévensiace
aristocracy improves by approaching democracy), see, bhs3yell as in the
bad sense the eent that freedom and authority as dominance are misused
under ochlocratic circumstancésccording to thaviewpoint, democracygeems
to be the end point pand the key tathe republic; and this deeper, albeit
unspoken impression Montesquieu has, is@es linguistically reflectenh the

frequently synonymous ageof the termsépubligueanddémocratié’.

®Cf . Ar i st oPRolitiesdv/s9, 2800b1819as which by the way Montesquieu cites in another place
(XXIX, 1).

17 See the interesting comments and development [[of this synonymous usage]] by R.«®ldrdaesquieu et
la Démocratie:une espce de laépublique®, Cahiers Internationaux de Sociologl8 (1970), pp. 352, esp.
34, 38ff..
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3. The principle of th@olity (constitutior) and its sociological

determination and definition

In the typological classificain of a polity (constitution), two aspects of this
same polityare taken into consideration: its nature andfitsdamentdl

principle. The former ha® do withthe specific, particular structure of the
polity (constitution), i.ewith the institutionaframework,which distinguishes it
from other polities (constitutions), whereas the latter concerns that which the
18" century, and witlit Montesquieu too (Ill, 1)c a | | Apassionso, t
motivates men and shapasdmoulds their social behaviour the widest
senseAscan be understood easily and wit hc¢
polity (constitution)ouilds the bridgdor the transition from consideration of
theteacher, theorist aicholar/studier of the state and of politiestho® of the
sociologist.It goes without saying that the attentiptconnect polity
(constitution) with a specigbeculiar and characteristic, good or bad ethas
certainly not new. Already Plattad done it in exten$® whereas the further
developmentrfietadevelopment) of the classidalaching, doctrine or theory of
the state and of politids the political literaturef the 18" and 17" century in

the light of the experiences with the modern state coming into lang a

new twist (turn) to thisld question formulation or central then#es, for
instancewe see or gather froMa c h i a v e |, theifodns of thegoolity s
(constitution) is ndongerconnectednerely or chiefly with a certain type of
human behavioyibut rather with a certain type pblitical praxis (practice):
onetypical political praxisis characteristic oA monarchy, and anothisr
characteristic of a democrgayne ischaracteristic o& hereditarymonarchyor

anotherf a usurped monarchy Montesquieu, now, takes the ngkiird step:

Bpoliteia, 548cff.. Plato also uses the expression fiethos
19 Meinecke Entstehungp. 126ff.. Meinecke rightly emphasises the relatic consequences which result from

the thesis that every polity (constitution) has its own maxims in respect of acting (action) (praxeological

principles), that is to say, there are no such generally correct principles (loc. cit., p. 150).
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he holdsand deepenkeeps anthtensifies the interrelation between the form

of the polity (constitution)human ethos arttie political kind of actingaction

but at the same time he comprehends both latter magnitudes sociologically (i.e.
he gves them a clearly sociological Htane/complexiohi more precisely: he
seeks their interweaving with factors which later constituted the especial
theoretical field of the sociological discipliffgvhich was]]in the meanwhile
becoming autonomous (= &dlo stand on its own as a discipliije): the

especial theoretical field of sociology as now autonomous/independent/self

containedscience)

The fundamental principle of a polity (constitution), as Montesquieu
understands ifusesthe social determinative ethos and the political kind of
acting/action (political praxis/practice)th each otherThe constitution,
founding and exercising of political authority as dominacexe neither be
explained by divine goalsurposes (otherworldigupraworldly interventions)
nor by the mechanisms of naked violeri®g distancing himself from Bossuet,
Montesquieu, without wanting to identify with Machiavelli, goes on a search for
the moral and ment&hctors of legitimatiorof polities (constitutions)n order
to come via the questioof the legitimation of authority as dominante the
question of the sociology of authority as domin&hcehe sociological
investigation of authority as dominance makes it clearshows) that not even
a despotism, whodandamental principle is fegangst) can be propped up or
supported by the pure anttessant, unremittingxercising of violence.
Violence,in the narrower physical sense of the wasdas a ruleexercised
either preventivelywhere the suspicion oésistance, opposition or rebellion,
insurrectionexiss) or repressively (whenesistance, opposition or rebellion,
insurrectionactually take place) violence turns, in other wordas a matter of

fact and in itselfagainst those who feel no fear gat), and that is why they do

203, G. Ipen,Aviontesquieu und die politische Soziolo@iarchiv fiir angewandte Soziologse(1932/33), pp.
248260, esp. p. 255.

25



not want to be subjugatelear paralysesouls it makes, therefore, resistance
impossible and theincessant or massive exercising of violersegerfluous; it

Is not a matter here of the concrete fear feoooncrete caugeeason,

occasion), but of the diffuse and vague fear, which day and lnitglstat and

into the heart of society, asthaks (saturatepermeatespervadesits entire life
and all its manifestationgrom this perspectivéhe ethical problens not at

the centre of attention, but the sociological quessgosedhow must a

society be constituted (composéd): what i s a sethatitset y o s
mode of functioning, as @an be described(. as we ascertain it) empirically,
Is based on the piciple of fearaVhat threads do the institutions of the polity
connect (link, tie, combine, associate) with the behaviour of the citiZdres?
samequestions are posed with regard to both other mabasictypes of

polities Constitutiors), although theifundamentaprinciplesdiffer essentially
fromfear:in a monarchythe feeling of honour rules and dominates, in a
republic, virtue rules and dominates. Montesquieu says, incidentally, expressly
(1, 7, cf. V, 19), thathonour and virtue function in $ianalysis as political
social, not as ethical magnitud@se virtue oftherepublican citizeroes not
coincide with the followingandobservancef the commands of individual
morality, but it develops in the sphere of the pultian the public spherg)
honour can, for its part, even be directly in contradiction with individual
morality (or: with the ethical completidfinishing of the individual) since
honouris nourished by ambition and the wish for social recognéiweh
distinction:but preciselyhese(i.e. the said ambition and wish for social
recognition)drive the aristocracgnobility) (aristocrats}o resistance against the
arbitrariness or the despotic proclivities of the monarch.

In the language of Marxist sociology, we could therefoyetlsat the

fundamental principle of a polity (constitution)s it s Ai deol ogyo,

crystallised in forms of socigdolitical behaviour and in corresponding
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psychical positionings and dispositions, which are important and crucial for the
mode of funtioning of the polity (constitution) concerned. The fact that

collapse of a polity (constitution) is due almost always to the degeneration of its
fundamental principle (VII, 1), can easily be explained if we think abaait th

most i.e. verywide extentand rangef this fundamental principlé&oth the
upbringing and education of the citizéh as well as thagectorof legislation
(lawmaking/lawgiving) which directly regulates social living together{co
existence), that is, civil and criminlaw(s) (iight, justice) (I\:VII), are under

the influence of this fundamental principla short, the concept of the principle

of the polity (constitution) theoretically enabl@s: builds the theoretical bridge
which leads us tahe apprehension of society asahnerent whole, whose parts

are connectetb andwith one another, determine one another and depend on
one anothét. Of t he Tfispi rit obetalkohlyonthabassar, t he
within the framework of thisarge-scale angioneeringconcept(uaplan),

which started fronthe ascertainment of a clogghtinterrelation between the
Anatureo and #fAprinci p,inerdertostibseguerdly pol i t
encompasshesum of the material and ideological coefficieotsocial life.
Becauseas Montesquiemakes clear, the spirit of the lavgsshaped andrises

from the whole plexus, mesh and netwarlkmate, religion]egislation
(lawmaking/lawgiving), principles ofgovernment and ruling, tradition, mores,
customs, manners and modes ofdeburthrough their having an effect

jointly, together(or: through their interplay(X1X, 4). Such an enumeratidist
should not of course suggest any hierarchisatdmether and how the above
mentioned coefficientand magnitudesan be hierarchisedgemaindfinally

unclear, in fact the questiasnot formulated even as a theoretical problem,

21 The emphasis on the meaning of political educati@ining, edification) of course constitutes an inheritance
of the classicaleadhing (doctring theory) of the state and of politieapart from the Platonieoliteia, see
Aristotl eds much nRolities, Vs9plBl®a 12f.i ews on t hat,

2Cf.Al t hu s s-aimed, pertinent observationdpntesquieup. 46ff., as well as &tk, Montesquieup.

161ff. (on the organic unity and character of the social whole).
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despite theenownednotoriousexpositions and analyses of the climatic

influences, whiclsometimes give the impression of thairpervading power
andomnipotence In reality, Montesquieu is interested at times in the

establishment (tracing or attestation)pokecorrelation, at other times in the
ascertainment of anotheorrelation without necessarily caring much about

logical coherencandor empiricalvalidity, reliability andtenability. But

precisely the lack of a strict systematic intention (or, at any rate, working out,
processing and elaboration) makes in the eyes of the reader, the in principle

sticking to the idea of the spirit of the laws all the ewdriking, significant and
remarkablé that is, tothe idea of a unified system of relations, qfegiceived

synthetic centre in which many multifarioasd heterogeneouwadii (=

radiusey converge(ct. I, 3). No less important in a psychological and

epstemological respecappears to be the ascertainment that this idea in

Mont esqui euds t houg lagthedogichlly mevitable o me i n't
conclusion of empirical analyses anapeccable (hard, i.e. strict) induction, but

as the immediatmgeniousnsightinto the multidimensional unity of social

phenomeg, as much as one must take into consideratlsathe individual
presuppositionsand presuppositions pertaining to the history of idebthis

insight. Although Montesquieu, as we know todawnly after 1734 began the

hard workandhuge effortmadeon his great work, i.e. magnum opus,

nevertheless, alreadly 1725 hein one of his textdalks ofthe «caracére

commun(= common character)and of thedme universellé= universal or

generalkoul) of societies, ofasupian di vi dual Away of thi
from fAinnumerable, infinite caummeso ar
the evolution of centuriesand finallyfrom a predominats oci altofit one 0,

which princes, rulerandpeoplesagreeing with or rejecting suetone

22 The (pieces of) evidence and proof in R. Shackletha,gerss e de | 6 ExsPervi e ddedsh il soticsi r e
littéraire de la Frances2 (1952), pp. 42828. Cf. W. KrausStudien zur deutschen und franzdsischen
Aufklarung Berlin 1963, pp. 24272.
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equally refet*. Around 1731, but perhaps even already some years earlier, the
following reflection is recordedvhich is worth translatinginfuli st at es ar e
governed and ruled by five different things:rejigion; the general principles

of governmentindividual laws mores, manners and custqraad the modes of
behaviour. All these things are mutually relatedne another. If someone

changes one, then the others follow only slowly; and this givesvexywhere

to a kind &f disharmony. o

From the various consequences which the appreheosgatiety as a totality
has,one of the most fertile is the formation of the earliest, estilbryonic
germinalspermaticsociology of knowledgelhe importane to the history of
ideas of this discovery becomes evident if we not only think ah@ut
d i s c o abendantd/isld andch continudion, but also aboutow scantand
meagrehepreparatory workvasMont esqui eub6s thesis on
between iéological and institutional or materighspects of social lifes put
forwardandarisesagainst the background of a general dowddied conviction
that all cultural (ideological) phenomena and manifestations are interwoven
with eachother, and likewisthe cultural and nogultural (e.g. institutional)
andor precultural (e.g. geographic) factoere equally interwoven with one
anothef®. The determination of ideas Impn-ideationalideogeniomagnitudes
can be ascertained at severa. a variety oflevels, whetheit is nowa matter
of determination through physiology (in accordance with the gross, primitive
biological notions and representatiafdiology of the epochndor that
throughthe natural environment and the climétethis casewe have an
ecological materialismpr finally through institutiongor: up to the

institutionatpolitical level) In the latter case theory comes into being which

24 See the fragmentDe la politique,, Oeuvres complétged. Masson), 111, 168/169.

25 PenséesNr. 542 (645), loc. cit., Il, p. 184. l@onsidérations X X1 | , we ratoatbereisiai n every
general spirit, in which governmental power (dominance, authority, control, force, violence) (governance) is

al so foundedo.

26 Stark,Montesquieup. 73ff..
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Is in contrasto the physiological and ecological explanatigasher than in a
complemerdry relationshipwithout contradiction$, with them]], since the
second type of determination obviously differs essentially and greatly from the
first, and there is no prestablished harmony between both tyjpes. the level

or case of physiologycdogy and the natural environmeat)d the level or
case ofpolitical) institutiong]. It is asked, therefore, which is the ultimate
factor of determinatiofdeterminative factorand what is each and every
respective degree of effect or impact of eviator’. Although an answer to
that is notgivengenerally straight awaywand in principle, but rathdrom case
to case, precisely t hr dlexiglhy oMathert e s qui e L
logical laxity, his inclinationbecomesoticeableof preferringsocial and
institutional interpretationand aetiologyto ecological materialiswhenever
this appears tetand to reason or is purposedmidexpedientThe sociological
assessment of religipwhich is carried out on the basis of functional criteria,
offers us a good examplReligion contributes to the consolidation or
legitimation of a polity (constitution); that is why the type of polity
(constitution) determines whetheligion will be an instrument of oppression
or will serve asneans assistingolitical freedom.In a despotism, content(s),
myths and rituals of religiofavour and foster the fundamental principle of this
polity (constitution), i.e. fear (angst); thpyomote, encourage and boost blind
obediencevis-a-vis the despqtalthough theyrom time to time also help to
soothe and mollify mores, manners and custd#osvever, in a monarchy or
republig the task of religion consists in, apart from the promotion of social
coherencdalso through obedienieencouraging stances afwiorld) views

which benefit and are favourablm®, the entrenching or safeguarding of the
moderate exercising of authority as dominai@ece the European monarchies

are Christian, thédsiatic despotisms partly Moslem, partly heathen or pagan,

27 Loc. cit., Ch. VIIHIX.
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Montesquieuwloes not endp, or get involvedin any conflicts of the conscience
or any other conflicts or dilemmas whatsoever, when he supports this

sociological perception and positf§i.

4. The precedence of political philosophy

The transitiorfrom theway of looking athings of the teacher, theorist or
scholar/studier of the state and of politi@sthat of the sociologistneant a
shifting of intereqfs) from one field upon which political philosophy
predominated, to thahuch moraough and bumpy field of social ahdstorical
experiencgempiricism). This methodically (i.e. methodologically) implied new
difficulties, puzzlement and queries, sinceas a matteof harmonisingon

the one handhe typology with the empirical material, on the other hand, the
normative matters of concern of the political philosopher with the ethically
politically indifferent explanationand aetiologiesf the sociologistlt should
equally immediately be said th#te as far as possible comprehensive
knowledge of the empiriclgl given (i.e. of what is empirically factual)
represents and constitutes for Montesquieu aesédfent duty of the scientist
(scholar, researcher, academi@) matter how selectivelgr how much in
shortened formed and as a matter of debate, he himselivdt#akxperience

(the empirically given)Mo n t e s @ ientifec ingtisctarsdcons@ncetell

him then again just as cleallyr: with equal perspicuitythatexperience (the
empirically given = empirical reality(or: the really interesting elemertpes

not depend so much on individual facts, but on their relations towards/with one

another(and, in a second step, about which we shall talk immediately below,

2l'n relation to that b deBareligboesecando Mohtesquielu nRii winet ol i ti ca

Internazionale di Filosofia del Dirittd3 (1966), pp. 58503.
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the relations of those relations with political and other matterswité. the

problems contepiated by political philosophy)he isolated data constitute in
themselves not experience (= the empirically giaerthe first, gross concept of
experience)but merely the raw material, and they have no interrelation
consistency and coherendkat is,no meaning(sensg, if they are not organised
around fixed, steady, firmndstableideationalaxes and on the basis of

theoretical principles, from whiglkas Montesquieu writes withrtually

arroganty soundingmethodological seltonfidence inthe PlogueofL 6 Es pr i t
(= The Spirit[[of the Laws]]), the individual historical cases seenstem,

spring andesultautomatically The theoretical principleand theempirical data
reciprocally overlap with, interweave with, pervade, one anoéimeljn thisto

and fro, back and fortldeal types are formed and ariSéesedeal typesdo

not, of course, contain Arealityo in i
multiformity, and eternal mobility, but they synopsise the only possible picture
or image whth science can make of reality.e., theybring out, underline and
emphasiseertain decisive featureand then make use of these same features as
yardsticks of thoughtof: as measures and criteriajit alwaysconvergence

with these said ideal typgsut possibly still more often divergence from them
indicatesthe scientific value, importance and status of the individual empirical
data(or: sesthe tone for reality on each and every respective occdsion)
Montesquieu knows that his typds notrende, reproduce, represergality as

it is, but thusas it ought to be (e.qg. lll, 11); thievertheless does not shake his
belieffaith in their cognitive necessityln actual fact, the typological
reconstruction of every experience (piece of empiricelesce) ig for

multiple, anthropological and logical, reaséngsevitable,and whoever does

not understand that has not at all begun to learn the alphabet of sdieiscaef

course another storgr a completely different mattevnh et her Ment es gqu

29 Cf. F. Gentile «<Montesquieu philosoph et sociologyérchives des lettres Modern&§8 (1975), pp. 348
[= «archives Montesquiey Nr. 6].
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typological workproves to be a failure or not worthwh{la: The only
reasonabl e question iIis whether Mont esoc
success)i.e. whether his typearerigid, static or flexible, whethdre attempts

to study to asuficient extent and in a appropriatesuitable mannethe

relation of each and every respective variable investigated with the
corresponding types or with other variables inside of the $aneveryothe

type etc®. It is perhapequally onesided to contend #t Montesquieumerely

on a trial basisiormulatedmethodological aphorisms asr( and) general
principles?, andto classify or see hiras a complete, accomplished and
consummate Weberian avant la Ieftrore apt appears to be the judgement
that he ashe first posed the question of the relations between the classification
of polities (constitutions), and, the classification of sociological typesdif

his solution in many ways does not have a convindielgjng effect, theralso

no-one else sincthen has found a conclusiw@efinitive andfinal solutior?e.

Wehaveal r eady s p o k e narbirdry pMdocedureearsdenathodin 6 s
the construction of the ideal type of oriental despotism. Similar and analogous
acts of arbitrarinessr contradictions, and indeed contrarydovis-a-vis, facts
which he himself mentions, can alse ascertained wariousother caseshus
e.g. when he attempts to correlate the type of trade activity with the type of
polity (constitution}*. Montesqui@ could have avoided sutfundersandfalse
steps through themarkedmodification, loosening or widening/gsnsion/
expansion of his typologyde seems, however, in no way ready and willing to
do this.Not only does he insist on the trisection of the fohpolities

(constitutionis]); hedoes not at all have atlyoughs aboutabandoningfor the

30 Different answers to these questions are found in MéAdgo nt es qui eu, Rousseau et | 6.
politique», Cahiers Internationaux de Sociologlé (1966), pp. 1-42, esp. pp. 234, and M. Richter,
AComparative Politicad TRaaduysvpahtivesfolidd (1969),9m 12460u an
Thus, Berlin, AMontesquieuo, p. 275.

32 Thus, J. BaumMontesquieu and Social Thep@®xford 1979, esp. Ch-6.

33 Aron, Les étapesp. 38.

341n relation to that, C. de la Tailleolainville, Les Idées Economiques et Financiéres de Montesgliigse,

Paris 1940, esp. pp. 85ff., 194ff..
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time being the path which leads frothe teaching (theory and doctrine) of the
state and of politie® sociology, ando go in theoppositedirection(or: andto
follow the reverse course), itathis political typologybe based oa
multiplicity of sociological criteria something whiclobviously would have
yielded a very different result. Since his political typology is found not at the
end, but at the lggnning of this effort at thought, a sociologically most
significant majorgap/hole comes into beinthe historical development/
formation, and genesis, of polities (constitutions) is not discusssetail or in
depth, but behind every type of poligofistitution) a legislator (lawmaker, law
giver) is placedwho however can constitute only a conventional form, figure
(shape) and solution. Although Montesquieu wants to in prindiphainate not
only history through laws, but just as mutdws throudp history (XXXI, 2),he
restricts himself to the former, when it is a matter of the typology of polities
(constitutions¥®. As much as this may feamed and founded sociologically in
retrospect, it is nevertheless stricto sensu presupposedation towhich the
ideattypical handling ofand approach tahe historical material ser{(® as an
epistemologicapretext for remaining witthe primacy of théeaching(doctrine

or theory of the state and of politse

It is not difficult to ascertain anéxplainthe reasons for this methodical (i.e.
methodological) inconsisten@nd scientifically reckless and or damaging
detrimentalstanceThe teaching, doctrine or theory of the state and of polities
constituteghe field or area in which the, for Mosguieu, crucial examination
of the problem of political freedom unfoldad the typology of polities
(constitutions) should, in relation to that, serve in the handling and channeling
of this examination of the said problem on the basis of the principlEeshw

stem from a certain political philosophy or positioniBgstinctions and

35 Still more generally, the connection of the most differing and varied forms of right as law (justice), only with
three forms or types of polity (constitutiomjnders the working out, elaboration and development of a
differentiated sociology of right as law (justice), see G. Gurvitth,sociologie juridique chez Montesquigu
Revue de Métaphysique et de Moréfie(1939), pp. 61626, esp. 624.
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classifications as regartise teaching (doctrine, theory) of the state and of
polities would highly likely have turned odifferently (or: would have most
probably been diffemt), if the main concern were not the safeguarding of
political freedomOtherwise put or stated: the sociologist Montesquieu shapes
and structures his ideal types on the basis of the form(s) of (the) polities/polity
(constitution(s)pecause he, as a ftigal philosopher, would lik@reciselyto
prove something particular as to these forms of polities (constitutioHs)

does not selecthereforgin the least the forms of the polity (constitution) as his
starting point out of the mere and splrplexty of the sociologistwho goes to

a lot of trouble preciselgis regardghe founding of a completely new science,
andfor lack of a suitable and proweonceptuality has recourse to and adopts
the tried and tested framverk (scaffolding)of a very old dscipline or science
(scientific discipline)Of course, this framework {®@ver)filled retrospectively
with sociological matter (stuff, material), whidmowever, does not mean that
Montesquieu viewed this framework as to the teaching or theory of theasih

of polities as only a temporary helpful construction, which he would throw
away after the completigronclusiorof his sociological workThe question or
problem regarding the bgstblity (constitution) interests him as axdependent

or autonomougself-containedproblem and in this respecthe continues the

classical tradition of political philosophy.

From this point of view, ibecomes more understandable why the ideal types
of polities (constitutions) themselves an®-sided ordoublesided, i.e. they are
built andset up or constructed on the basis of the dual criterion of the nature and
the fundamental principle of every polity (constitutiohereas the
fundamental principlef the polity (constitution) has no ethically definable
charater, and[[easily]] enters intdhe sociological way of looking at thingbe
natureof the polity (constitution)which interrelates the closesith the manner

of exercisingsovereign domination (dominance, power, force, violence)
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remains on the hormn of political philosophy and permits normative
judgementsor presupposes thefor: and permits, or rather presupposes,
normative judgementspuch judgements and over and above that, in fact
narrower political considerationsr{ concrete, specific pitical expediencies)
directly influence not only the generaiesentation andescription of despotism
(the despotic polity)but also the choice dfie magnitudes whiclare supposed
to constitutehefundamentaprinciple(s) of monarchyof aristocracyandof
democracyhonour, would e.goe chosen with difficulty or not at all as the
fundamental principle of monarchy, if Montesquaid not imagine and
advocate a certain notion, perception and representation of the desired role of
the nobility (noblema) within the moderate monarchical polity (constitutitin)
Ther el ati on(ship) between political p hi
thought appears and takes its shase s ambivalelyt Even though his purely
historical interests ar®(; his inteest in history is) more intensive and more
genuine than in regard to many of his contemporan@ggrthelesdyis political
philosophy does narise from his historical studi@mdactivities but rather
crosses over or interweaves with them and seeksithits own clarification or
confirmation.Accordingly, the tasks of political theory seenfdb apart, i.e.

we distinguishwo different conceptions of politics, in the sense of political
theory: on the one hanpolitical theorysets about understangd political

praxis (practice) by it§.e. political praxispeing putn orderin a social
historicalframeworkwhich interrelates with each and every respective fmrm
type of polity (constitution)on the other hangholitical theory puts forward
practical maximswith a universal claimdy: with a claim to universal validity),
whether they now are maxes de prudencé maxims of prudence/caution/
wisdom)or ethicatnormative maximsdr: have an ethicatormative character).

From a number of and vatie points of view, perspectives, angles, it becomes

%S ee S tshma,dut dvell documented polemic(e)ontesquieup. 114ff..
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manifesf and we consequently ascertdimtthe attemptednarriage of the
teaching (doctrine or theory) of the state and of polities, and, sociology, with
each other, generates friction(s) and tensiamdjivalence(s) andacillations.
Through and within allhese stretch, run and act, again, the fundamental
contrastand oppositiorbetween causal and normative consideraaorgntrast

and oppositiowhose origin and logic we shall now deal with and eram
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l1l. Causal and normative, natural

law(/right(/justice)) and law

1. Is, Ought and universalistt

One nowadays no longer likbsing reminded adhe distinctionor even the

oppostion between Is and Oughn the presentlay planetary constellation or
conjuncture, there are weighty, momentous forces and powers which are

interested in the universalisation of certain values and consequently in the
universalisation of (their) ethicflelement dimension]}’, and the ethicists,

who as a rule are less immunehe latest, topical or simply modish, stylish or
fashionable trends, as they themselves want to (make) believe, have for a long
tmeset out on a sear c hdredfasonandigboedcaused r r e s p ¢

[[to explain presenday fashionable trends ataljustify their own ethical

37 See in relation to that P. KondylBlanetarische Politik nach dem Kalten Kriggerlin 1992, p. 105ff..
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normative positionand power claim$ The subtleties, which within their

circles stimulate, stiendexcite their mindsndpersons, of course hardby

only indirectly penetrate the outside wortditthe great commonplaces, whose
political usability by third parties consolaad helpsthicists or philosophers

get over their own political meaninglessnassne into being from their circles
after g for the most parunclear and confusing, however not coincidental or
chanceselection proces®©ne careasily explain why the attemptsthe
universalisation of ethical valueguld sooneror preferablyget out of the way

of, and avoidthe distinction btween Is and Oughthe Is of this world, that is,
the social and historical Is, is obviously splinterfeaigmentecand

contradictory, it finds itself constantly in a state of flux, however the Ought, if it
wants to be universal, must be united and stestdble, firm, fixedIn relation

to that, @ whim, caprice or mood, but a deeper logical necessity dpvepels
theclassicalusion, blending anthterweaving ofs and Ought (the Platonic

idea of the Good, the Christian concept of God and notdéaditthe
Enlightenment concept of Naturé) comprehending the Is suphéstorically,

l.e. as the ultimate, in itself closed and immutable ontological causason.

How can now, after the dissolution of this cause or reason, a united and stable,
fixed Is as the foundation of a universal Ouglktcover or win again®Phe

problem amounts to the squaring of the circle, anddplacement or substitute
constructionswhich are summoned for the covering of the existing ideological
need,often or latentlyget into a quandary or cat@2 situation, since they, on

the one handjepending on the command of theipposedly uimetaphysical,

I.e. nonmetaphysical timesnust distance themselvesr om fimet aphysi c
the other hand, cannbelp but, despite athe rejection of traditional thought
content(s), tacitly make use of traditiommaktaphysical structures of thought

and of concept@&hought structures and structures of a concéjrtjler the

tricky, touchy, thorny circumstances of the theoretimenation and

splinteringof the Isduring the simultaneous adherence to the universality of the
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Ought,that personwho placesthe examination of the problem of Is and Ought
anew on the order of the dé&yr agenda)necessarily seems likbewell-known
boorwho spoke ofope(or knitting) in the housef the hanged maitt hasnot

in the least benforgotten that such kinds of epistemological thoughts and
considerationamount or boil down tdecisionistic explanations of the nature
and of the function of ‘aes and norms (Max Weber is the most prominent
example for that), but aldwring forth and produce scathing, devastating
criticisms of natural layright(/justice))(asa witness here, thgrandiose
scientific achievement of Hans Kelsen is citd)e angver or rather the
reactionto such reminiscenceseitherthe suppressing and silencing of the
entire question formulatiofi.e. posingof the questio)) or, attempts at
refutation, rebuttal and disprqafhich basically show how much the ability at
sharpconceptual thoughtassufferedfrom, or under the abandoning,such
guestion formulations and such fundamental thoggkellectual, mental)
exercises (exercises in thougfithus, one readsf e.g. even philosophers like
Hume, who wanted to distinggh between Is and Ought, yet had to derive
(infer, deduce) the Ought or morals (ethics, morality) from an Is, that is, from
certain anthropological and social magnitudes or fattdt#®wever, neone
would contest the triviakrite,andbanaltruth that tke moral notions,
representations and practicas well as the concept of Ougim themselves
spring fromsuchan empirically given Is, sindée said concept of Oughh
relation to that, isntended to satisfy the needs of socially living humans, and t
shape, mould or legitimise relations between these same huPnaasely the
pointingout ofthis origin of morals (ethics, morality) and Ought has,
incidentally,constantly served in relation to that, to dispute, challenge, contest
anddenyt h i s sQuvgrkatitypas well as its logical deducibility
(inferability, derivability) from thels [[in general]] One can comprehend that

%Hence, A. Maclntyre, f@dAHume ®helsGught Qustmmlbndonpl9aphpp.o o ,
35-50, esp. p. 39ff. (cf. FN [= footnote] 70).
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without asecond thoughif onebears in mind and keeps sight of the fact that
both the concept of Jas well as the corept of Oughtreally have two different
meanings: Is can mean eithjgt]] empirically given facticityor else [[2]] the
ultimatevaluelike, axiologicallyloaded and charged causgi@ason for)

things, and under Ought, in tyffil]] a command (fiatprder) or imperative
regardless of its conten&n be understooar else[[2]] avaluelike,
axiologicallyloaded and charged normvhich must have a certain ethically
defined content, and that is why this said Ought as norm can and may be turned
against(the) Ought as a mere command (fiat, orderth en t he | atter 6
contingent conterfalls into a contradiction with the necessary content of the
valuelike, axiologicallyethically defined Ought (the classic conflict between
legality and morality); in a siflar sense, both meanings of Is adash with

each otherAccordingly, these conceptuarifications can deduce (derive,
infer) the valudike, axiologically (and not simply imperatively) understood
Ought only from the likewise valdé&e, axiologicallyunderstood Is, and not
from any social facticity whatsoeveif and whersuch a deduction (derivation,
inference) from the ontological underpinning and consequently from the
consolidatiorof (the) Ought appears to be necessary Withe use of]jthe

moast ultimate[[of]] argumentsThe epistemological separation of Is and Ought
wants tosay and mean that no empirically given Is canliseovered or located,
from which a valudike, axiologically understoo@ughtcould be derived
(deduced, inferred), th#tterefore Ought and ethics are foundable and
establishabl@ot ontologically, but only otherwise (if at aliyhilst at the same
time, the fact thaDught and ethics in the sense of empirically ascertainable
socially functioning normsare easily explamble on the basis of
anthropological and social factors, that is, in regard to facti@tyains

unchallenged, undisputed, unconte&ted
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That was no digression from oactualtheme or topicbut rather the
anticipation of an essential or central gpto which every profound
Montesquietanalysis, sooner or later, must cor@éassics are sougiatter,
coveted allies, and that is why it does sinike us as strange that the turn of
recent decades to universal ethics has found expression and begadeiso
in Montesquietresearch in various versigres the reader of our footnotes can
gather. In the course of this, it is not only a matter of asmahedpultting first or
prioritisation of the undoubtedly existing natutab w as pect of Mont
thought, but over and above thiit, is also a matter]pf the attempt at
demonstrating Montesquieu could have overcome the contrast and opposition
between natural laffright(/justice))and positive laWright(/justice)), or,
between Ought and Is, withdically legitimate mean#\ good occasion
(reason, motive, opportunity) is therefore offered or provided to draw
fundamental lessons. Simultaneously, | hope for the understanding of
Mo nt e s q ulti-layeréd ut mot alwaysefined thoughtto contribue

some new points of view.

2. Origin and structure of the contraahd oppositior{conflict)
between causal and normative consideratiom the causal and

normative way of looking at things)

The contrast and oppositi@onflict between the causahd normative way of
looking at thingdatefully arose with logical necessity within the framework
(womb, bosompf newtimes rationalism, which in its wortheoretical
polemics against classical metaphysics and Christian theology, had to

ontologicallyrevalue inorganic nature and the sensorial world in gen€éinad.
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revaluationmeant that the sensoriabrld is notessentially and incurably
inferior to the sphere of the (transcendental) sphdtthe sensorial world
therefore does not represent andstibute simply something imperfect,
iIncompleteand contingent, that is readilysubject or subjugated to a higher
will , but thatit has ontologicahutonomy (selsufficiency, independencej its
disposakince it is steered, guided, governed by its awmanent and stridaw
bindednesg$determinism, law(rulepased necessityand as such rational
structure can be apprehended by Reason, which as an equally in itself closed
and autonomous maghnitude likewisesupposed téree itself from the authogit
(custody, guardianshi@f the higher will(or: of higher authorities)under the
aegis of this general thought (intellectual) schema (schema of thought), new
times rationalisngave, i.e. waged or had and witsfirst great battle, that

battle in orby way of, the field of mathematical natural scienelwever,

when this same thought schema was transferred to the discussion of human
affairs, thingsandmattersconsiderable difficulties aroseropped upHere the
theological positionvascombattedy the countethesisthat history was not
shaped and moulded throuBhovidence and its secrete plans,ibutetermined
by causegpermanently having an effect amyestigasble causeswhich are to

be found in the manner as to which man as a sensorialhhbging or creature
(or: as dirst and foremoshatural beingjakes root in geographic, economic
and sociaglas well as historical factorsi( takes root in geography, the
economy and more generallpdersociathistorical terms, conditionsly,
however, human action as a whole@isallydetermined in such a wandby
such meanswvhatthen becomes of the freedom of will, without which there
cannotin earnest oseriously be talk of morals (ethics, moralityyad what
becomes also of the vision hfe conscious moral progress of the human race?
New-times rationalism could not renounce dorkgo this vision without

lapsing into relativism and nihilism, and consequelahye therepresentation

of hope in regard to humanity anetlemption to theolagts. Simultaneously it
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could not, howevegive up and abanddhe causal explanation of human
affairs (things, matters), since exactly this substantiated and justified the
perception of man as a natural being, and consequentlgftigaland rejection
of, i.e. opposition tathe spiritualistic basis of Churdiscetic ethicdn this
logical ambivalence amovemenbackandforth, the contrast or
opposition/conflict between causal and normative consideration, in multiple

forms and interrelations, is form#.

From this broad perspective, it can easily be understood why that contrast,
opposition or conflict casts a dark st
Montesquieu belongs in the filgte, rank, and first generation of thinkers who
do not want to acge the sharp Cartesian separation between raticoallgally
structured, that is, scientifically recognisable natanel historyor politics
permeated and intersperseith irrationatcontingent forceshat is,
scientifically unrecognisable history politics, and were at the point of
programmatically applying, dfactually]] programmatically applied, the
concept of causalityalready proved in natural scientethe field of historical
social phenomertd Even beforeheset about and tackled the vimiy of the
work which supposedly made him immortslontesquiewas convinced of the
fact that in the historical worJ&hance does notoincidences do nadetermine
the course of thing®o(: chance does not govern the historical woltbdi,
general cawssi be they intellectualgpiritual}ideological (causes morales, as it
was called in the language of the epock)they physicaimaterial naturé
prevail and that seemingly, coincidences (chancdjtm) partial causgs) are
outflows orsimply the exression of a more general and deeper ¢aukest as

importantfor our thoughts, considerations and deliberations as this

3%n detail regarding this complex, KondylBie Aufklarung esp. Ch. VI.

oct . Berlinbés apt remar ks and observations, iMont esqu
41 Considérations sur les causes k& grandeur des Romains et de leur décadetiteXVIll: «Ce ndest pas | .
fortune que domine le monde ... Il y a des causa&gles, soit morales, soit physiques ... tous les accidents

sont soumisades causes »[ =It's ot fortunewhich dominateghe world ... There are general causes, either

moral or physical ... all accidents are subject to causes. 0] .
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programmatic intentvhich Montesquiethad,is the ascertainment that he, as
one amongst very few representatives of the Enlightenmhestvand
formulatedexpressis verbis (i.stressejlthedistinction between facts and
(moral ethica) judgements, between Is and Oudt¢ aeditshis ability, of

which he is also prou@tobsening, ponderingand refleang upon his
observations witbut passingor makingjudgement(sand criticismsasan
intellectual¢spiritual) advantadd and holds a genuine historiography
(description of history)o be impossiblas long ashe historian assesses the
act(ion)s of memn the basis ahat whichthey ought to have dofi& no less
emphatic does his distinction (dilation or expansion) between explanation
(aetiology) and justification turn out to ¥ieThe question posed now is whether
Montesquieu, despite all his fundamental knowledge of this cructaiaisn

in its generamanifestationand despite all the invocation sdich a distinction

in individual casedhad in actual fact developed the strict methodological
consciousnessndawareness which would havequiredt he sai d di st it
consistentapplicationto the great lines (contours or trends) and themes (topics)
of his thoughtandput forwardin the structuring ohis work; whethehe, at
leastrudimentarily, nevertheless possessed this consciousnesss anmdsult
tormentedand torturechimself spirituallymentallyintellectually, since hat
every turn saw that heould not overcome the contrast or conflict between
causal and normative (consideration); whetteemdeed had at his disposal
adequate methodological consciousrassawareneson the wholebut at the

same time gained the impressiwma hadnonethelessbeen able to intellectually

42 PenséesNr. 1873 =Oeuvres Completg#lasson), Il, p. 558«Je vois plus que je ne juge; je raisonne sur tout

et je ne critique riew.[= fil see more than | judge; | thirdnd reasomabout everything and | do not cejtie/
criticiseanythingo | .

43 Esprit des LoisXXXI, 16: «Et il est admirable de voir un historien juger de ce que les hommes ont fait, par

ce quodi |l sfairel Aveco@ttemater @ de rai sonner, il Andeisalmiralsled t pl us
[[= ironic/sarcastic]lto see a historian judge that which men have dignehat they should have done! With

this manner or way of reasoning, he would hawenoreh i s t @R AB AN ALTERNATIVE RENDERING

I NT O E NGAnNd Bisladmifable to see a historian judbat whichmen have doneather tharwhat they

should have done! With th[flatter]] manner oway of reasoning, he woultbt haveanyhistoryo | .

“lbid., XV, 4:«dJ e ne justifie pas | es »[sladmetgustifythausastajlldue n r end s
| give, rendetthe reasors . | .
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deal with the abovenentioned contrast, opposition or conflict; whether
neither overcame the contrast or conflict, nor couldhb&e himself entely

clearlyandfully aware or conscious of.it

To these questionall possible answefmcl. expressing probability or
certainty)were given by various researchers, and satideitherto represented
typical viewsas a ruleefer tqg and disclosgan actuallyexisting aspect of
Mo nt e s gnanysdaddt®ughtthen it is worth recollecting them
synopticallyand briefly If one excludsthat Montesquiepossessed a
methodologicallysharpenedndhoned perspicuous consciousness/awareness
of the contast, opposition and conflict between the causal and the normative
(element)or Is and Oughtyhich directly or indirectly, more or less flows into
and has some influence brs work, then one can view him basically as a
continuer of a central tendencysmhool of thoughin the philosophy of
law(/right(/justice))which flourished in the I'7century®. The same perception
of primarily the ethical and/hatpertairsto natural law/right(/justice)) as
adapted to Montesquieu can, however, be substantiatigdstified not only in
terms of the history of ideas, but also immanently, and intteedgh the
assumption that Montesquieu summaitsrnately, in accordance with his each
and every respective goal or end, the causal and normative way of looking at
things, without in the process having the feelimgense of the logically
forbidden, unauthorised or illegairf of a logicalblunderor slip), since his
perception of causality is muitiimensionalpne ofits* dimensionsxists in the
human factor of thevill, which through itssingular ability, plays one causal
factor against the other, by virtueinfroducing into the plexus, mesh and
network ofthe becoming (and event#l own objectives or settings of an 4m

The, on each and every respective stama unequal influence and the

45 See e.g. Richteflhe Political Theoryesp. p. 220ff.. Cf. Waddicokontesquieu and the Philosophy of
Natural Law
46 See e.g. Starobinsk¥ontesquieuesp. pp. 86, 82.
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asymmetrical interaction and mutual influerazelinterplay of the various

factors afford the freeand purposeful, expedieattion of the legislator
(lawmaker or lawgiver), considerable room to moyscope, leeway, unfoikig
spacés))?’. It therefore seemas if determinismis pushegdforced back, retreats

or slackengis loosened), in order to make room for personal initiativetiaad
free decisionprecisely to the extent thtontesquieuefuses tadopt, embrace

or inddge in an extreme relativism, sincehis eyesandview, certain values

are selfevident for every civilised man, and rationality does not coincide with
instrumental thoughit although he, on the other haaddat the same time

keeps his distance and nahs fromloudly criticising and condemningthically
guestionablandirrational but inwardlybalanced and functioning social
relationg®. In view of the fact that the free mixirand blending of deterministic
and voluntaristior psychologicamotives ad interpretations characterises his
writings already before 173%it is difficult to talk about ahoughtthrough
deliberate processgand coherent theoretical stanaepest, and presupposing
that the more mature Montesquieu edome fully consciaiof the theoretical
problam, it can be said thahe deterministic interpretations and explanations do
notinstill in him any great feaor: do not frighterscarehim), becausée

regards the legislator (lagiver, lawmaker) as a doctor who uses the Kedge

of naturewhen necessary and for the defence against, and to oppose, this same
nature, whereby the ascertainment of the causal interrelations and dependencies
takes place from a practieabrmative point of view (and in relation to which a
firm recommendation to the legislator is entailed as to what circumstances he

ought to take into accouft) Here we are dealing witthe self-confidence of a

47 G. BenrekassaviontesquieuParis 1968, p. 60.

“Berlin, AMontesquieuod, pp. 285ff. [= pp. 285/6], [th
course does not believe that, througattway, Montesquieu can also logically solve the contradiction between

the causal and normative concept of Reason and of Nature (p. 293ff. [= pp. 293/4]).

¥sS, D. Carrithers, @Mont dacunaloftheiHistory Bf hdeak’(1989,ph. 6t of Hi st o
80, esp. p. 77ff..

50 Ch. Beyer opines thigLe probkme dudt er mi ni sme soci ab, ThtRomantit ReGe8P r i t de s
(1948), pp. 102L06.
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theoretician who sees no insurmountable contradiction between natural causes
and ideals, because fienly believes in the fact that the latter are foundad
and withn a stratum of human existene@ad are based on a higher,
indissoluble eternaktratum of human nature (i.e. the former (natural causes)
cannot absorb the latter (ided/syhich cannot bevermme, defeated or
conquered by any blindw bindedness (determinism or kbased necesgipl?
Or is it, on the contrary, a matter of solutions of awkwardness and
embarrassment of psychological rather than logical way®bsbmeone who

Is split and feelsinhappy and distressegince he can neither evader get the
better ofethical relativism, nor can he bid farewell once and for alktoiral
law(/right(/justice)) whichhe considers or deems to be reasonable, rational,

sensible and worthy of ma#?

3. Physicaland moral causes

Psychologicagjuesses, suppositions and conjectureein regard to such

guestions, unprovable and infertile. Only the logical structure of the theoretical
problem has a decisive and lasting meanieg.usapproach this Igical

structure byfirst of all going into the widespread misunderstandiregthe
superiority (predominance, superior strength) of the normative factor and of the
free will vis-arvis the deterministi¢ron circle (or pillory) would be secured to
theextet t hat t h emaiitatheaippér handaves thesmerely
Aphysi calMontegquieuwises thi3 misunderstanding nourishment (

Montesquieu nourishes or feeds this misunderstandimgMontesquieu

SAccordi ng t o «8urle gthodeydéd KontesqeewRevue de Métaphysique et de Mer 6

(1939), pp. 5745686, esp. p. 576. Davy turns against and opposes the interpretations of Lanson and Brunschvicg,
see FN [= footnote] 2.

52Thus, StarkMontesquieup. 186ff..
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encouragethis misunderstandingguch th&he connects the growing,

Il ncreasing effect and i mpact of the fc¢
and progressf civilisation and of humanitythat is, he bestows an ethical

character and higher prestige in the wider sepsss uc h fimor al 06 cau
Thus, he writes e.g. that whilst geographgiakn facts and the climate almost
exclusively determine the life of wild peoples (folks)her known human

societies are more likely stampaddmoulded(or: are gradually influenced

more)by mores, customsnanners and the form of government or the polity

(XIX, 4). After we, from the beginning, have made clear and underlined that the
term fAmoral 6, | inguistically and | ogi c
Aphysarcdalmot for i,wswaattoc@lookihtodnd ausal O
scrutinisewhetherthe breaking of the deterministic chain exclusively with the

hel p odcaBehoGreaele k t ext =andfivithoutlegicalleapsu s e s 0
(leaps in logic) can bmanaged antdrought offi without anytransition to

another genus/species/kitel U U ¥ fffice omy 3. 8hg logical ambiguity of

this expression becomeisible andmanifest already in the possibilitiyat

either one or the othef both termsanmove into the foregroundbe stressed

and heldo be(more)decisive and determinativi one contrastéi mo r a |
causeso to Aphysical caosesbe fimenat be
relation to which the causes appear to be the result of the purposeful, expedient

and voluntary activity of a sueg¢t. However, the mattdssuechanges when one
Ssubsumes fAmoral 0o and fAphysical o joint]l
genus/species (or generic concept/temrjose counteconcept is called

Aichance or>tThénitmdeak eoaurstefal accauseai ns t
whi ch deserves t hi sfanlaheratcan briagffortiiic a us e 0 |
begetproduce effectgor the results of causesj)th the same necessity as

Aphysical causeso0 dtwo bhyhamelyexaudinghm i ng f

53 As e.g. in the passage which is cited in FN [= footnote] 41.
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principle, chance and coinciden@ad in actual fact: why should the autonomy

of the human spirit be greater whiéstandsor is under the influence of
unguestiondly/indisputablyacceptedraditions or modes/fashionsational or

racial myths, religiousrgpolitical articles of faiththanfor instance in the case

of itsimperceptible, but all the more profound penetration, pervasion and

saturation by the influence of the climafte effect, impact and influence of

Amor al causeso da anyloss, omissionmopdisgontinuatiore r e f ¢
of causal determination, but it means merely that the determining factors are of

an ideol ogical c¢ h a bynomeamsgefinitEyneutraiseo r a | (
wholly or i rmalpaaduys dddaconsituibtthaipebdrivei bl y
conveyor belttheir good conduitor theirservicéperformance); becausas

Montesquieu himself once remarks, often the physical cause requires the moral

cause in order to be able to have an effect

Exactly becaus®lontesquieu knows of this mechanism, he contrasts to the
physical causesiot all moral causes without exception, but primarily those
which go back, i.e. are due to the wetinsiderecindwell-thoughtout rational
activity of the legislator (lawmaker, lagiver); thus, mores (customs, manners)
and laws are distinguished from one another, so that the former (mores) are
ascribed to t hd&olkb wmmwlei.es matoa dr ettmespthe llated s
(laws), to the personal legislator (laywer) (XIX, 12 and ). However,
through this distinction, the fundamental apdgdaubt, contradiction, paradox)
Is not put out of (removed from) the warice. overcomégor: thechasm
between the two fieldgf moral causes and physical calggsbably becomes
wider rathe than being bridgedBecause the legislator (lawmaker, tgiver)
appears herabruptly (or unmediatedly, suddenly, immediately, diredikg a
deus ex machina, whidtands or isin inexplicableways outside of the plexus,

mesh and network of causddterminationsputside of theeachrangeand

54 Penséed\r. 811 =Oeuvres Complétg#asson) Il, 238«Car souventd cause physique a besoin de la cause
morale pour agip [ =Bedause often the physical cause needs the moral cause  fct
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scopeof ideologies, interests and prejudicBst how can the legislator (law
giver) escape whatkes possession @r permeatesill other men so
comprehensivelgnddeeply, as Montesquieu himself asoaislogist of
knowledge describes or shows t#sTo these all too human weaknesses of the
legislator (lawmaker, lavgiver), which Montesquieu indeed mentions
fleetingly?®, butare not classified historically and sociologicallystill further
aggravatingircumstancefoin or are attached, significantly augmenting the
said weaknessges we consider thadetachment fronthe causal plexugnesh

and networkfor the purpose dhe effective formation and exercising of the
technique opoweras dominandauttority, ethicallydiffers greatlyfrom the
distanced weighing uagnd contemplation from the outsidethe causal factors
for the purpose of their overcoming with normative intent, that is, with the aim
of the moral(ethical)improvemenbf society.The tedinician of power as
dominance/authorityin the capacity or with the quality/property of the
legislator (lawgiver) or of theruler andpolitician in general) mugsake into
consideration and contemplate causes and effectsdotmddedly if he wants to
attain, achieve his aimfiowever, neither does this cdktion or weighing up
annul or overturn existing causal laws, nor does it shift the area ofttiese
exi sting applicatoa fr: tHe Eewelsobtheir unfolding)out rather
merely reordes (i.e. rearranges) their possible combinations with regard to the
results wished foiwhereas an ethically inspir@ed directedegislativeeffort

aims at replacing hitherto really existing causality with the causality of freedom;
it attempts, that ig, to recollect a very famous sayiingthe transition from the
kingdom of necessity to the kingdom of freeddmacause the shift
(displacement) from the becoming and eventsnaf causal determination to

another (causal determination), would have no masahative meaning and

55 n relation to that, StarkVlontesquieu
56 Esprit des LoisXXIX, 19: «Les lois rencontrent toujours les passions et lgsigés du Egislateur» [=
fiLaws alwaysun into (come across, encounteige) the passions aritie prejudices of the legislatord | .

51



character, were it not simultaneously a progression to freeboennvocation

of, or appeal tpthe free activity of the legislator (lawmaker, kiver) is

therefore not in the least sufficient in itselfguarantee the pushing and

carrying through, the imposition, of the normative against the causal (element),
even though it could provetlseu pr emacy or predomi nance

over Aphysical causeso.

Renowned, and often notorious, was thecpdencepfimacy,prominent
position) which Montesquiee onceded to cl i mat ériunder
to cli mat e a s Wdishdll gosconcaan ourselaas keeeijher with
theinadequacy or the rash (rushed) generalisations of his, in respect of this
(topic of climate) (pieces of) informatiopnor with the lack of an empirical
testing of his thesis on the basis of cases which he bawlkel investigated
himself’. However, the development and evolution of his perceptions and
views in this fieldinterests usywhich begins wh the assumption of a narrowly
physiological explanation and interpretation of climatic influencés<{V, 2),
andends up in anuch more complex apprehension of ititeractions and
mutual influences (or mutual dependencies) between climates, morasefisia
customs) and forms of government and goverfgayernancey. In the
framework of this more flexible concept(ual plan), Montesquiakes in
respect ofdr puts to) the good legislator (lagiver, lawmaker) the demand to

counteractthrough his purpseful and expediemégulationsunfavourable

57n relation to this, P. Gourokle déterminisme physiquedas | 0 Es pé& , t L @R G 19468),ips

5-11.

®See R. Shackletonos excellent study (artiRedue), fAThe
Internationale de Philosophi@ (1955), pp. 31-825. Schackleton connects the first of bottséhphases with

the reading of J. AAEdsaytonaerninngdhe Effeatsefadir ondHenab Bpdisksdon

1733 (French transl. 1742; the work is mentioned or referred to only indire&pitit des LoisXIV, 4), and

the second phase Withe study of the extensive/voluminous work bylFEspiard,Essais sur le génie et le

caractere des nation8 vols., Bruselles 1743, in which also the relation(ship) between physical and moral

causes is discussed taw:(who goes into the relationghbetween ethical and physical/natural causes).
Regarding Arbuthnot 6s i nf Manesyudesa et tatradiibn politigue gnglajggu ¢ f . D e
212ff.. Regarding the wide dissemination of climate theories during the first half of'tteed8ry in France

see R. MerciercLa théorie des climats daRéflexions Critiques L O Es pr»,Re vllees d.@hliisst oi r e |
de la Frances3 (1953), pp. 1-B7, 159174.
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climatic influencesif and when they crop ufXIV, 5), but withoutagain being
able to guarantee that teeccessf the legislator (lawgiver) during such an
effort and striving wuld entailand signifya maal advancedr: ethical

progress), and not merely a technical improvent@etause what of both of
these (moral/ethical progregs.technical improvement) is the case when e.g.
the legislator has succeeded to make oatlakzy(lethargic,indolent, slohful,)
sluggish populatiofpopulacepf a warm region, bloodthirsty warriorf?
nonetheless, the legislator aanck up some successr{the legislatoperhaps
succeeds in somethinfpr himselfin the struggle againsinfavourable climatic
conditions thenhe seems in advance to be powenassrvis the other
fundamental geographical causal determinatio@spatial(orderof) magnitude
(the spatial scaldpr: the extent of the statdj.or since a large area/regioor(
state territorynecessaly interrelates with, or necessarily entails, a despgtsm
middle(sized area or state territory), a monarchy; and a small (area or state
territory) a republigVIll, 16-19), then the universal realisation of Reason
which for its parican only be univesali [[but in reality]] it is excluded [[and

not possibld]as long as the large states are not divatedisplit up (or: which

for its part can only be universffthough]] it is excluded, except if the large
states ardismembered However, Montesqeu believes that the nature of their
soil and land does not permit such a division, splitting up or dismemberment,
and because of this, govemantand authority as dominance in Asia must be
despotic for all timgsages anépochs, i.e. alwayasnd forevet®. Such

statements seemed to (a great) many Enlighteners (i.e. Enlightenment thinkers,
philosophers and propagandists et al.) not simply pessimistiGtsdlutely
really) cynical. And the Baron [[Montesquieu]] had to have seemed still more

cynical to then when he wrote that Reason would find slavery more natural in

59 XVII, 6: «La puissance doit dorétre toujours despotique en Asie. Car,s| a s e Etaitipads axénee, iiIn 6 y

se ferait dbédabord un part age »[qzPeWel naust therdfoveraleayslhe pay s
despotic in AsiaBecausgif servitude verenot extreme, itherewould firsty be[[acase of]] the
dividing/splitting/parcelling [[of power]that the nature of the countrgwd notsuffer, go t hr ougho. ]
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warm lands and countries where men (humans, peaggdapt particularly

willing to work (or: where the residents work unwilling®) Of coursehe

immediately added that because of the naegahlity of men, slavery was
«contrelanature] = Aagainst/ cont riacegaintcauntriesat ur e
and lands it is founded and based agmaason naturelle[ = A nat ur al r ea
yet the seHcorrectionlikewise contained the fatal ambiguiigual semantic

character) of his thought, since nature in his thinking was understood, the first

time, as a normative principle, but the second time, in a purely causal sense
(Anatur al reasonon)at ulrheedardeodosbletrpeeming r t e r
when it refers to the fAparticular struc
framework (scaffolding) of a form of government or polltya descriptive or

causal respecb(: From a descriptive or causal point of view), despotism or a
despotic governmén al so has a Anatwureo (11, 1),
resists, opposes and militaigsce to facepgainsinormatively meant nature,

thus e. g. firhregardorwhichaléspotisandicts and causes

terrible, dreadful evik), woes, rials and tribulatiorfs. Whatshould now a

despot do in order to behave in accordance imitiur&? He is lost (i.e.

doomed or done for), Montesquieu tell us, if he caanhainy time annihilate the

great and mightyor: the most powerful/the strongesgt)his realmwithout

terror(ism), despotism as a form of government or as a type of polity remains

(or woul d P%Should itherefae, 4ndsiaticcddespot be huf@jiy
compassionate, merciful and politicaliigeral (generous), even though he

knows that it is impossible for his country (land)(be toablg (or: his country

can impossiblyelude or escapthe fate of despotisnor should he have

organised (his) despotism as far as possible perfectly, in relation to which

OXV,7:¢Lbdescl avage y c hoqu eSlatrythecefornshockssreason lesg a iCS o n X&/ | [, = 47
in relation to polygamy.
6111, 4: «Le depotisme causla nature humaine des maux effroyabldds= fiDespoti sm causes hu

frightful, horrifying, appalling ills and evilso].
62111, 9 and 11:«sans quoi le gouvernement sera impasfdit=" Awi t hout which the govern
imperfecd | .
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perfection would have aupely technical, not a moraormative significance
(meaningor sense)? We encounter the same technically understood concept of
perfection, incidentally, ithe interrelation with each and every respective
Afundament al princi pl a polity sinceneltherfearor m o f
(angst) in(side) the despotistyut also not virtue in a republior honour in a
monarchyare understood as moral magnitudes in the religious or philosophical
sense, as Montesquieu expresdgfiirmed and assured us (llI, Bote).And

exactly because thdfear, virtue, honourare comprehended technically
functionally, Montesquieu believes that the fundamental prin¢chvlach

underlies a form of government or poliffand]] harms(damagesanother

(form of government or piby), could notbeable to 6r: could not in itselfpe
judged according to fixedmmobilemoratethical and normativeriteria

(yardsticks or benchmarkdj, however, it is so, and the fundamental

principleof the form of government and poliiy tightly connecteavith (or
closelyattached tojhe laws in forcehow may one then assert that these laws
would represent and constitute, at ledshily, individual cases of the

application of (a [[kind of]]) human Reas@in 3)?

4. Law of nature (Nargesetz), natural law(/right(/justice))

(Naturrecht), positive law(/right(/justice)) (positives Recht)

Thisvague, yet fundamental couplinglegislation (lawgiving, lawmaking,
laws; Gesetzgebung@hd Reasobrings us to the corar centralproblem ofthe
relations between positive law(/right(/justice)) and natural law(/right(/justice))
at the same time, however, this fundamental coupling allog/sontrast(ing),
opposition or conflict between causal and normative (the causal element and the
normativeelement) teemerge and stand out in a new dimension, since this
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survives in different meanisgf loi [= law] (or: this fundamental coupling
brings ughereforeto the opposition between causal and normative
consideration, since this opposition appdalso) from within the

opposingdiscordant/at varianagotions of(the)i | g.\dust ike the rest of

Montesqui euds mai n t heroAsiaotherccantral mat t er ¢

points of Montesqui e thé s, the bearchifoecauses a |
and the derivation (deduction, inference) of the spirit of the lawof the

A gener affoma multiplicity a Jauses, so too can the mldtiered
connection of the concept of the cause with the concept of law (Gesetzes) or the
concept of rightfaw(/justice))(Rechts i n s u ¢ hvarious dimemgiohsy 0
be racked down and unearthabteady in his older texi% Undoubtedly,
Montesquieu was, to a different extent on each and every respective occasion
and inon all the different roundabout waygaths, roadsat different times,
influencedboth by the representativesradtural law (above all Grotius), as well
as by metaphysicians (Malebranche and Leibnvhjist at the same time he
adopted or appropriated thendamental idea dundamentathoughts in

respect of the structural analogy betweatural and moral/ethicéw

bindedness (determinism or ldvased necessit@s ontologically autonomous
(i.e. also independent from God) magnitifdedskewise, it is not to be doubted
thatMontesquieun alliance with this idealistic school of thoughtrattural
law(/right(/justice))combatted the materialistic founding ofsteamenatural

law(/right(/justice))on the part oHobbes.The opposition to Hobbes

u

r

constituted, as it were, approximatelyad¢omsnt i n Mont es-qui eudo

spiritual) becoming and course, although the express rejection of that which
Montesquieu held to be socially dangerous amoratisimmorality in Hobbes,

63 See above all thEssai touchant les lois naturellesDeuvres Complétgdlasson), 11, p. 175ff., which must

have been written towards the end of the 1720s. In relation to that, P. Diinaff, p| ace dans | 6oeuvr
Mont esqui eu deesloiéiawrsllasRetvaiec ldarmti slt oi r e 57 (1957), @pr4d80 r e de

493.

64 This influencing/influence is documented and proven in detail in the works of Waddicor and Mason, but in
the process, highlighted ose&dedly, without any discussiori the logical and methodological questions and
issues interrelating with the said influencing/influence.
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did not at allexclude tacit agreement on individual, and not gatally
unimportant point$®. Concerning this special question, just as in the general
discussiorand appraisad f Mont esqui euds fundament al
natural law(/right(/justice)and towards the muidimensionabr multi-level
examination 6the problem ofoi [= law], one must, as far as possildianly
(neatly)distinguish between his often expresaed emphatisympathiesand

the logicalaporias (queries, doubts, contradictions or paradpwésgh result
from the crossing or intersion of these sympathies with his likewise declared
(testified)will to describe phenomena, and not to judge them. The cqptrast
oppositioriconflict) between this will and the fact that hery frequently does

not neverthelesgefrainfrom (moral) judgemets, must equally be registered
and examined in regardtoh e s a i dogicabamd epistesnblagisal
consequences or implicatiora(logical and epistemological dimension),
[[and]] not merely reduced to the psychologicat @ndnot simplybe poined

out as a psychological phenomenon)

The analysis of thiwi-concept ¢r: of the concept ofaw)®® has of course to
be propped (shored) up (supported, reinforced) by the 1tischissed three
chapters of the first plbe§hitobthe L3Nt e s gL
Atthes e ¢ h aepytbeginmngloi (law) is defined as the necessary relations
which ensudrom the nature of things and this definition shouldpply to all
levels of being, of the knowable (i.e. what is knowable) and of science o
scientism{Ud""~ 9 0 U d ¢)sTheafasngs gnd kinds of law bindedness
(determinisms or lavbased necessitiesj all levels can, in other words, be

apprehended in a united mannemd our epistemological positioning and

S. GoyardFabre contrasts or contradistinguishes a very si
Montesquieu adversaire de Hobearchives des lettres modern&92 (1980) [=@archives Montesquiey Nr.

8], to the MAHumani sMonteshoenpt 18%fqas well as.the @il para@rapth of ghis

section.

56 The meaning/sense of this concept cannot be rendered or repiesitnter by one word [[in German]]. It

means at the same time tlagvlof nature (Naturgesetz), natural law(/right(/justice)) (Naturrestdpositive

law(/right(/justice)) (positive RechtHereinafter, we want to explain how and what Montesquieu tlihttse

interrelation of the three meanings.
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equipmenbr equipping (of ourseh&® must not in principle be changed and
altered varied in the transition from one level to another legekll levels, the
epistemologist constructs and udeandles or deals with the same cognitive
schema: he discovers relations, and to the exteistd@vinced of the
necessityand not the changcaccidenbr coincidencepf these relations, he
formulates laws andttaches (combines, links or associates) the functioning of
these laws toor with, the nature of things, or rather educes (derivesfers)
this nature of things from those lavitowever, obviously not all things have
the same nature, and that is why the general validity of law (in the general
epi stemol ogi cal S is motsequabo dquivalénetpomdoasd Nl a v
not meantheontological identity(identicalnesspf everything with everything;
the probleniies precisely ifinding out how the universal application of
epistemology can be reconciled with each and every respective different
ontological quality(or: with the diffeence inontological qualityand
ontologicalcharacterdr: with the differege of the ontological whaj) We
firmly hold onto, thereforghe distinction between law as idéalideationa)
schema, which the relations of things determine as towards otien@o:
which governs the relations of thingahd the texture or compaosition of each
and every respective ontological level of unfolding of this same sglerda
now want toenumerate@ndlist or recordandregister the rest of the meanings
of law, apat from the epistemological meaning, bgnceforthtakingor using
as|[[our]] criterion or yardstickthe textureandcomposition of the ontological
levels.Consequently, to the epistemological concept of law, three further
concepts of law are added, sirMentesquieu speaks of three ontological
levels:[[1]] the level ofthe unending, i.e. infinite intelligence of God as pure
(unmixed) Reason; [[2]] the level of the inorganic amdre generally
irrational (unreasonable)ature; and [[3]the level of finte intelligences, that
Is, of the human world in(sidey within its material determinationét the first

level, law ashatural law(/right(/justice))(Naturrecht= (i g (i & a a) Uberes
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or indwells i.e. aghe epitome or synopsis of the highgstprene, uppermost,
paramountmoralnormative principlesthe second level constitutes the realm
of thelaw of naturgNaturgesetz (i g 0 :939fae),a¢hgt is of law in the
naturalscientific senseand for the third levepositive law(/right(/justice))
(posiive Recht d U {J® @ o) 4 sharacteristic, i.e. the law as will and
command of a human legislator (lagawer, lawmaker)lt must now be stressed
thatthe principallevel of unfolding of every kind of law does not necessarily
constitute the placandlocus of its origin At the level of unending/infinite

divine (godly) intelligence not only is natural law constituteudt: (not only does
natural law sprot), but also naturdaw bindedness (determinism or oased
necessity) si nce God ipy etstee viea ropasitive ldwhsen dvo r
formed, shaped and moulded of course inside human society, however, in the
ideal case it shouJdhowevertake root in natural lawnd comply or conform
with this natural lawThe fact that the law of nature atie law of the human
world ultimately stem from divine (godly) intelligenchould indicate no
ontologicalbelittiement odowngrading of both those levels of being (of nature
and of man), butathersuch a fact isomprehended as the guarantee of
perfection positive law is perfected obviously to the extemlrdws negger) to,

or (all the morepproachesatural lawRegarding the rolevhich the
intervention or interpolation dhe laws of nature playn thedistancing of
positive law from natural lasince man simultaneously takes part in

immaterial intelligence and in material nature), we shall speak later/below.

We caneffortlessly make sure(: It is not difficult to confirm) thatalthough
the law of nature makes up a particular kind of law ragso other kinds of law
nonet hel ess, Montesquieuds gener al per
is taken from the natural science of the"l@entury.Law is primarily a
functional concept, it does not relate to substances, but to relatiortegand

substances are (at least implicitly) defined as relations. Howeenfluence
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of modern natural scieneeakes itself noticeable, known or even obvibus
alreadyin Grotius and other theoreticians of thd"ténturyi also on another
further, esentialpoint. Natural law and moral lam general are comprehended
according todqr: on the basis othe model of the law of naturee.as strictor

rigid, unswervingandunbreakabléorms and kinds of law bindedness
(determinisms or lavbased necegss), which no divine/godlynood, whim,

quirk and arbitrariness catisconcert or split, cancel and uf®ivine will

(or: The will of God)is definedon the basis of the commands of natural, law

not the other way arountlaw (The law) in the epistemolagl sense of the

word applies equally to all ontological levels, that is why the highest normative
level, i.e. that of pure, divine Reason, showsa esusallaw-bound spacehe

same structure as Naturdut alsoas society, since, as we kndvat

Montesquieu made thiteansference and extension of the concept of causality
the level of society his programme (or goalgverthelesspatural law and

moral law are not merely laws in the epistemological sense, they do not merely
represent formal structuls@nd formulae, but they command a certain behaviour
too, they have, that is, a certain contdiiat is why theynatural law and moral
law) can only function wherg is a matter of behaviowand determinations of
behaviourwhere, that is, wanting (vaion) and thinking (thought) are present
(exist), whereas the realm of the law of nature remains alien (strange, foreign)
and indifferent to therfnatural law and moral lawYhe decisive conclusion

from that readsthe formrelated(formabstructural identy (= identicalnesspr
coincidence of two levels, #&w-bound (deterministic, law(ruld)ased)evels

by no meanguarantees iiiself the possibilityof the transference of the content
of a level to another levednd still less does it guarantee itientity of the
content(s)or: by no means guarantees in itself the possibility of the transfer of

the identity of the contents tad) that possibility exists at all, and indeed with

87 Typically, Grotius,De Jure belli ac Pacig 1, 10 § 5.
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regard to the comprehensive channeling of naturaldémpositive aw, then
the reason fathis lies in the fact thah the human social worldjust as at the
level of unending, infinite intelligendewanting (volition) and thinking
(thought) exist and have an effedbwever, causal determinations also exist
which atthe (higher, further upllivine/godly leve] are totally lacking; causal
determinations, whichreput downand dudo the abovanentioned
intervention or interpolation of the laws of natudad if it is trueandright that
exactly these causal determnasthwart the (completer all-out) realisation
of natural law in(side)/(with)in positive law, then to thes bindedness
(determinism or lavbased necessitpf the normative (element), thaw
bindedness (determinism or ldvased necessitpf the cagal (element) is
opposedThe structuraform-related(formal)dentity (= identicalnessdf both
forms and kinds of law bindedness (determinisms ofldased necessities) in
their epistemological apprehensiand manifestatigrdoesnot in the least
entailor signifya quasi automatic pushing trough or imposition of the
normative (elementAnd Montesquielcommits a decisive logicarrorwhen
he invokes or appeals to the fornfstructuralformal identity of both kinds of

law bindednesaj order to safegardand protecthe latterlnormative element)

The human worlds subject to the laws of both higher ontological leviels:
subject to the laws of natyr&hichit cannotinfringe or violate in any case, and
it is subject to the moralormative lavg of divine/godly Reasomyhich
however it transgresses, as both the everyday behaviour of hiasamsll as
thevery often flagrant, screaming contradictiand divergencef positive law
or legal praxiwis-a-vis natural lawshow ugmake cleaor makeus aware)
FromMont esqui euds witcan beglsarly(gahenedos i t i ons
derived that this transgressing must be put down or due to three factors, namely,

[[1]] to physicalmaterial determination§2]] to the finite character of human

8], 1, ParagraptMa i s i | s O»amd fofloingt bi en
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intelligence and[3]] to human freedonBoth the firsttwo factors constitute in
reality two sides of the same coin, because the boundaries of human intelligence
(are) narrow(edprecisely to the extent that the bearer of this intelligence is a
sensorial beingyhois cognitively dependent on the fragmentary datai®f
senss, and is morallythe prey (booty, spoil)r lap dog (stooge, puppet)
ineradicable, severe passiptireendlessnegsfinitenesgnfinity of

intelligence at the level of God accompan@sthe contrary, its absolute
purity, which is noimuddied spoiled, cloude@ndblurred or cannot be
muddied etcby any presence and any influence of matesgisorial factors.
We concludetherefore that the primary reason for the divergence/devi@nce
the act(ion)s of finite intelligences from the commands of infinite/unending
intelligence is to be found in the matertausal determinations, to which the
former (act(ion)s) are subje¢iowever, this deterministiexplanation or
justificationof errar and fallacy, and of evil, stands in direct contragheor
explanation or justificatioby human freedomin actual fact, Montesquieu
makes no systematic use of this latter (human freedom); he mentions it, by
courteously and quickligowing tovards theside of the theologians in order to
immediatelyforget it.Incidentally, the classical theological explanation of evil
through or by (way ofjfreedomis summoned or can Ipeojected anghromoted
only whereno material factors come into play, that is, at lgwvel of the pure
spirit (e.g. fallen angelsyyhich sins out its own, not out of a sensorial drive,
urge or impulse, and apart from that it (= such classical theological explanation
of evil) is in itself profoundly contradictorygecausein through (orsinis
explained byfreedom, that is, something in itself evil is explained by
something in itself goobr: in order to explain sin, freedom is summoned,

wheraiponsomething evil is explained by something in itself good)

The fundamentalistinction between the human world and the divine/godly as

the realm of pure (unmixed) Reasmnsists in the fact that in the former,
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causal and normative law bindednédsterminism or lawbased necessityery
oftenareandstand mutally in the way of, and are opposed to, each other
whereaghey, in the latter, are simply identicdhe identity (identicalness)

again means two things: first, that the full and unhindered, unobstructed
unfolding of natural law bindedness (determinsniaw-based necessitgoes

not in the leastessen or diminish thabsolutevalidity and force of natural law
since God represents and constitutes simultaneously and by definition the
embodiment gfand the guarantee fdyoth the natural as well as thwral

order, secondlyandevenmore importantis thatnatural lawand the universal
principles of morals (morality)nake up the internal law bindedness
(determinism or lavwbased necessity) or causality of (divine) Reason, which, by
being able to be ledndimpelled by its own law bindedness (determinism or
law-based necessity) and by unfoldingstbame law bindednegst) cannot but

be good, i.e. it is causalfgrced to exist and to have an effect in normative
perfection Where causal and normativeteenination coincide, theyenoral
acting(or the ethical actls determined by moral law and natural lpkecisely

in the same manner as the behaviour of a natural isatBterminedy natural

law bindedness (determinism or lo&sed necessityi); suffices to know what

law is andmeans in the epistemological sense of the word in order to be able to
foresee theharacter and the content of the adfée)ion being expected,;

between théorm-related (formalkstructure of law and the (good) character and
content of the acts, there is anquestionable agreement or direct coincidence
and a seamless continuityaid differently: at this level, the effect of the law
does nostumble upon the texture or composure of its field of application, since
pure Reasonyithout anything furtheto be addedr without a second thought

coincides or cadentifies with moral law.

Is itnow, however, possible at the human letretpositive law is

determined in the same manner by natural Jast as the behaviour of the
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natural body is governgduled, regulated or conditioneldy natural law
bindedness (determinism or ldvased necessity)s it possible that the
normative quality of an act depends in the same manner on moralisaas

the outerexternal visible cotseor processing@f this same aadepend®n

natural law bindednes$&hould this be possible, then it would be illogiwal
point to or invoke causahaterial determinations and ttavs of naturen order
to explain the great and painful chasm betweeiinman world and divine
Reason, between positive law and naturallaiine specific feature of the
human worldconsists, in other words, in the lackurfconstrained (unforced,
effortless) identityidenticalnessand continuity between law in the general
epistemological sensand the positive normative quality of thets being
carried (acted) ouh a lawbound manner, i.e. deterministicalAnd by no
means does it suffice ascertain the struatal-formal(formrelated) identity
(identicalnesshetweea the causal relation at the leveldivine Reasomand the
causal relation at the level pbsitive law in order to regard the transition from
one to the otheas logically legitimat®. The structuraformal identity
(identicalness) consequently becorttessmokescreen (disguise, cloatdich

is supposed to cover gpflagrant U U Y BJgs -2-8 y 3(8ctfanggpassing
over, shifting, transitionfo another genus (type, kind, speciebgcaus¢he
identity (as identicalnes®xists at the level of the epistemological definition of
law, whereas then practice decisive diferenceemergesn the change of the
ontological levelt whichlaw unfolds on each and every respective occasion.
The epistemologically understood structure of the latter (law) remains the same,
howeverduringthe change of the ontological levetsecontent changes

[[and]] the normative quality; becauagthis level of the ontologicalthe chasm
between positive law and natural law is ascertained, and likewtises kvel,

the lawbound/deterministicausal way of looking at things is summoned in

89 This serious, yet most usual and common mistake is made by e.g. S.-Galaed a philosophig p. 93.
Likewise, Ch. BeyerlNature et Valeur dans la Philosophie de MontesquRaris 1982, p. 380.
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orderto make understandable and to interpret that chBgradopting and

servingat both levels the same causal consideration or way of looking at things,
and by using epistemologically identical concepts of lawdarae from the
internal(and)suprahistorical causality of Reasomtactnatural lawwhereas

on the basis of causalityhich governs and dominates hurrsotial

phenomena, we can merely understand why positive lawonagd, shaped

and moulded isucha waythat it had to more or less deviatedesistfrom

natural law.

The difference becomes equally obvious if we reverse the perspective by
viewing and examining, namely, positive law and natural law not as the effects
and resultsgndwhat has been caused) of each and every hayidsuperior
causality, but as causes, i.e nastivesor driving forcesof human activityThe
normative principles ofatural law, primarilyor primordially) and from the
inside, drive acting marsince they, as Montesquieu believes, are immanent in
his Reason; rainal action constitutes, according to that, $b#-acting
development andxpression or externalisatiohariginal, primevalptitudes
andorigins or the direct outflow of the #fAn
intelligence.ln contrast positive lawmoves human action from the outside and
as a secondary factafter having been formed, shaped and moulded previously
by exactly thoseonditions, circumstanceslations and forces, which
determine its deviance or divergence from natural Tdwve. factnow thatwe
considered natural law to liee primary, and positive law to b#he secondary
motive or determinative factor of human actaomd human activitydoes not
mean that positive lanesults or emerges from natural law with the same
necessity as thierst element of a series follows the second, and not the third or
the fifth element. Because positive law is not meselgondary because natural
law permanentlkeepsthe placeor position ofwhat isprimaryoccupied, but it

IS secondary because it casnato being from a plexus, mesh or network of

65



innerworldly, that is, geographical, biological, historical, economic and social
causesAs tothis plexus or network, positive law is secondamgnd if it were

not this, i.e. secondags to thisplexusetc t hen Mont esqui euds
intention ofuncovering, exposing and or finditige forms and kinds of law
bindednesg¢determinisms or lavbased necessitieg)f posi ti ve | awods
would have absolutely no meaniyere, on the contrary, positive law
secondanas to natural law ashat isprimary[[and not as to the aforesaid

plexus, etc.]]then the chasm between both of them (i.e. positive law and
natural law) would also be theoretically and in practice irrelevant or negligible,
just as the devianseor divergences in the degree of force and validity of a law
of naturefrom oneempirical caséo another would mostly not be worth
mentioning.Positive law would, in other words, behave towards natural law just
as the colourfuplethora omgreatdiversity of individual creaturesindividual
beingsand combinations behaves towards the law of nature which gaherns
said plethorand to whiclthis plethoras subjugate@r subjectin such a case,
however, natural law not only would have to determine aretidpositive law,

but alsobe able texplain its coming into being and texture (compositigungt

as the law of nature renders comprehensible the behaviour of individual
creaturesindividual beings and the course and formation of their various
relations with one another. Then, however, history and sociology as sciences
which study the formation of positive law and consequently the spirit of the

laws would by and largebe superfluous.

It would be a mistakéo want to bridge the chasm between pesitaw and
natural law or causal and normative consideragittmough the assertion that
every positive law simultaneously represents and constitdsesta be
interpreted anéxplained causally, andcemmandof a normative character and

of normativecontent(or: but also aommandeferring to the normative
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sphere)’. Because the problelies preciselyin to what extent the commands of
positive law agree with the commands of natural lawyhat extent, that ishe
concept of the normative in bothses remains the same, and to what extent
historically attestedndwitnessed deviance or divergence of both condggits
(natural and positivdaw]] from the normative, oof the positive and of the
naturallaw command$rom one anothegre to be attribted or ascribed exactly
to the effect of ¢ aus alSlafery oanbealevateda nd i
by positive law to a norm and to a command,rbay it,according to natural

law criterig be seen as a norm and a commanuassertionust mentimed
above confuses that which at the level of positive law is,faith that which at
the level of natural law constitutes (a [[piece of]]) contant it overlooks that
the concept of Ought or of the Noismunderstood totally differentlgteach of
both of these leveldn the realm of positive lawDught relates to the mere
form, i.e. Ought and Norm Bverythingwhichis expressed in the form of a
commanding or prohibitingentence (in contrast to purely descriptive
sentences), irrespectivewhatis commanded or prohibiteahdforbidden.But

in the realm of natural layonly certaincontent(s) are allowed to take the form
of commanding or prohibiting sentenc€Bhe) Oughthere comes out gfor
emerges frompne singlds definedin terms of contenin advancewhereas in
the realm of positive law, the contentg(ibfe) Ought vary, since they are
derived from the heterogeneous and constantly changing Is of society and of
history.Naturally, one caputo n e 6 s  hadogi@anir andsasanethicisti

at stakeand regard all laws in forcgithout exceptionas the direct outflow of
natural lawHowever, in order to be allowed to do this, one nfmedimitedor
restriced tothe formrelated (i.e. formal) character of law as an Ought and
command or hibition, regardless of each and every respective cortent;

then the great paradox arighat natural law agrees with everythingiah

°Thus, GoyareFabre La philosophigp. 83. Cf. FN [= footnote] 38.
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legally isa command or a prohibitiomwith (or in relation towhich natural law
when all is said and donis, traced back, put down and reduced to power and

authority as dominance.

At the level of the human social worlithe general epistemological definition
of law is supposed, according to Montesqutewpply to two very different
meaningson the one handhe law apprehends tlgeeat diversityandplethora
of positive law as the sum of relations which are of necesaified under the
aegis of natural law; and on the other hand, law subsumeastnelancand
profusion of relations which form, shape anduhdgpositive laws under certain
fundamental relations or principlé3oth these meanings would coincide if the
aforementioned principles could be identified or coincided with naturalflaw
that is, as already remarked, natural law could be convertednrrdoalytical
instrument and could successfutigme to grips andeal with the task of a
historicatsociologicalinterpretation anéxplanatiorof thevaried, manifold
forms and relations of positive laBince this is not the case, the differeirce
theontological level between divine Reason and finite human beings remains
crucial,and the united, therefore for both leyelsfinition of the law applying
epistemologicallycannot eliminatsuch a differencel'he second of the above
mentioned meanings &dw (i.e. the subsumption of the abundance of relations
which form positive laws under certain fundamental relations or princjplas)
in any case to do, and is connected, Mt nt esqui euds program
not dwell on this or that positive law, tiiw uncover and tracir trace the law
bindednessdeterminism or lawbased necessity) which determines the
formation of thefspirit of the laws as the great resultant of varied, manifold
and multiplerelationg?. Also, thislaw bindedness must of courise
apprehended and formulated in such a maasé¢he epistemological definition

of law demandsr dictatesbut whereas in the case of law bindedness

1,3, paragraphCdest ce que jobentreprends. ..
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(determinism or lawbased necessity) of normative Reason, the uppermost or
paramount (suprem@yinciples(i.e. those principles pertaining to natural law)
can be named, on the basisadfich the relationgare organised and in their
necessity articulate@it the level othelaw bindednes&eterminism or law
based necessityf positive law no equallyor canmensuratelglear

organisation of the materighat is no fixed lawbound(deterministic,
law(rule}basedhierarchisation of thbasig determining factorand of the
correspondinly moulded formedand stamped relationsan be managed or
effected Although Montesquieu highlighor even prepengdse. puts forward
inadvanceat ti mes these, at other tjhemes th
does noteach upo where e.g. historical materialiggot tg by accepting,

al beit onlyy®imsot he hfei pali marc®heof t he
couldorshould t o o0 n e indactsakite @ freet this in fact as a sober
theoretical stancayhich mistrusts and suspeet schematisations and likes to
remain constantly opevis-a-vis the innumeableforms and possibilities of
concrete sociahistorical reality However: the forms and kinds of law
bindedness (determinisms or law@ubased necessitieghich are ascertained
and formulated in thisncertairf/tentative/hesitaficautioug/restrainé/
undemonstrativemanney do not possess afgngerthe uniformity, cohesion

and thefirmness, tightnes@r: closed and tight characteri the internal law
bindedness (determinism or law(rulegsed necessity) of normative Reason
during the giving ris¢o, i.e. producing of natural law and its (wisked,

desired) applicationsisesor deviancesnddivergencegor eradicationsin

social life.Through that, the programmatically striven for structural ideKitiey
identicalness)or at any ratecorrespondence between the various ontological
levels ofthe (being in) force and validity of (epistemologically understood) law
IS provenor turns out to beure fiction andapure impossibility(or: In this

way, even the programmatically sought structuratespondence between the

various ontological levels of the being in force of law (in the epistemological
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sense of the term) is also lasEhe theoretical resutif thei in itself so

welcome and fertilé acceptance of a great variety of determining faatothe

smuggling in of a pragmatic(al) concept of ReasonNautirenext to the

normative ondi.e. normative concept of Reason and Naturkg best
governmentthatis,thgover nment corresponding the
Montesquieu writeds that which accordswith or matcheshe relations,

circumstances, situation and the state of the spidispositionof a nationand
peoplé2Mont esqui eu speaks here of fdAnature
stable, firm or settled and binding normative temi, which would be expressly

and directly taken from natural lavi;n a t uhere the socgl equilibrium and

thepeace or normalcgs products and results (the yield) of the correspondence
between laws and the general situation, whatever such a geihetibn may

be, and indeed as values in themselVée. deviance or divergence of this

definition from the naturef the normative [[definition]] is obviou®nd the

dilemma is not solved by both definitions standing or existing next to each other

or in parallel it is merelyformulated.

Mo nt e s dluctuaging dagillating positioning regarding the relations
between natural law and positive law are connected with an, in him, obviously
unconscious ambiguity (dual meaning) of his perception of ddawatselfi
an ambiguity which, for its part, camowor presenin a new light his
ambivalencevis-a-vis Hobbeslt has been proved in detdithat Montesquieu
as soon as Montesquieu goes fromahstractgeneralextolment of the
principles of nattal law to their concrete enumerationentions and includes
amongst themot merelynormativecommands of a moralltruistic character,
but also laws whichelate to the state (of affairs) or situation of man as a natural
being, i.e. to the drive (urgampulse) and thaanercommand of self

preservation in the wider sense of the wétdbbes had, however,

72 bid., paragraphll vaut mieux dire .»
73 ShackletonMontesquieup. 247ff..

70



(consistently) done exactly thidy radicallyreinterpreting or metaterpreting
traditional natural lawunder the retention and with the perpetuabbthe
name (fAnatur al hrawraltic anthnopologyvighowi a si s o f
wanting tocarry the analogy to far, we could say that Hobtlesugh the
anthropological principle of seffreservation (consciouslyyndermined

classical natural law #ory just as muchsMontesquieuat least objectively)
didthist hr ough the sociological anal ysi s
positive law The principle of selpreservation and a sociological analysis of
such a type can, incidentallye brought dan to a common denominator: to the
perception of man asworldly natural being tho or whichis caught in a dense
net(work) of material dependencieslthough Hobbetaces and locates these
dependencies already in an imag@icture of the presocial irdividual,

whereas Montesquidaoks at these same dependencies historically and
sociologically, that is, mukdimensionallyIn reference to our question
formulation posing of the questieproblem or central theme, the individualistic
or historicalsocid (socialstaterelated)starting point is of course irrelevagat:
does not have decisive significanck) a purely theoretical respectr{ From a
purely theoretical point of viewMontesquieu does ngiain muchagainst
Hobbeswhen heasserts and instis upon the peaceablenegsnan in the pre
social state of natur®(: insists upon the fact that man in the natymatsocial
state/situation is peaceful). Becatisis thesis was bought affith the dual
assumption or acceptance that conflicts andswaguld come into being only
through the friction(s) of social living together {egistence), anthat laws

would beset upand enactedxactly as damnagr barriersagainst waramongst
and within nation®. How can one, however, assert, as Montesquies ilognat
peace and social living together {eristencepquallyrepresent and constitute

principles of natural laor: laws of natural right(/justice)jvhenwarswere

74 Leviathan ch. XIV-XV.
5], 3, paragraphCes deux sortes doO6®tat de guerre
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put in the world precisely through societyd in societyor: if preciselysociety

constitutes thgenerative causaf war)?

5. Natural law(/right(/justice)) and history

To conclude [[this chapter]] it should be remarked that the manner which
Montesquieu comprehends historical becoming reflects the difficulties which
normative principles encounter whthey run into causal factor§.the

imposition of natural law on positive law coulé carried out and occur as
smoothly anduinconstrainedly, effortlessly as tfsehema of thefjrst book of

his main work would liked suggest thikere and therehen nothingat all

would hinder Montesquieu in relation to that frommagining and
comprehending historical movement linearly, and from placint &nd the
definitive victory of morals/ethics/moralitypeace and of freedmn Nonetheless,
his writingsdo not in the least emit that belief in the progress of history

(historical progress) of itself, whiackas to be announced aocdrried otin

such triumphant tones in Turgot and Condorgeb. nt esqui euds v

overall couse of history were not once expressed,tbeycan bededuced from
his analyses of historical phenomeargprocessesat most,of historicalcycles
He outlines certain longerm continuitiesvhich are constitute¢br: He
delineate®volutionary schemait@eveloping over the long runnder the
influence of causes permanently having an efi@ctunder the influence of
stable causeshowever, these continuitige parallelly with one anotheor are
suddenlybroken not unlike fault lines, without themroerging onto a certain
point, in order to flow or to be emptied into the same éom without them
converging in order to enter the same histornisar-bed and to flow into the
same point}; to the extent tadevelopment or evolution appears or is
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consdered to be united, this happens with regard to the form of government and
within its boundarieandlimits. Thus, values and causes into one another or
intersectonly sporadically and temporarily, and althougdre and thermoral

and political advaces(forms and kinds of progresaje noted and recorded
generaland united progress not to be seen anywhejest as nowhere the fear

of a comprehensive anohstoppable, inexorabliecadence is expressed; history
remains open, fragmentafjuctuatingvacillating andnconstant, ficklé®. In so

far as Montesquieu comprehends the movement of history (historical motion
movemeny as the sudden change from one form of governmetype of polity

to anotherhe remains of course,@nd with the way oflooking at things othe
classicakeaching (theory, doctrine) of the state and of polijiest as he

continued’ we have already mentioned ithe classical tradition when he put
forward political maxims with suprhistorical claims of validityThe sane
persistencavith and inthe classical tradition becomes evident in the handling of
history, whichis not onlyregardedrom the point of view or the action and
reaction of causal factors, but alswésy often useas the source for the

creation of exanples with typical value, that is, irrespective of each and every
respective constellation or conjunctur
(or: irrespective of the historical epgand able to guide the act(ion) of acting
persons whensoever thenjuncture is recycled) The teaching or theory
[[derived]] from history applies, howevernly as long as history does not
change, as long as, thattise dosage of the causal and the normative (element),
Agoodo arendaindiarlwstablein theodd, strange or curious mixture

and jumble of historically living mankindHowever,someonavho expects of

the futurethe complete and conclusivinal victory of natural lawgcannot and

may not look ahuman affairs (human things) this way

®In relation to that, R. Huberkla notion du devenir historique dans la philosophie de MontessjiReave

de métaphysique et de mordig (1939), pp. 58610, aswellasJ.Dagen L6 hi st oire de | 6espri
pensée francaise de Fontenelle a Condqieatis 1977, esp., pp. 214, 244.

77 Cf. the telling and nice observations of-€l. ClostermeyeiZwei Gesichterpp. 173, 195.
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V. Preservation (protection) and reform,
sovereigmuthority as dominance (sovereign
domination/power/controliolencéeforce)and

freedom

1. Sociology ana@onservatism

Thereproach that Montesquiesuppresses or drowns the norweatpoint of

view through his causal analysis dats the necessary command of natural law
sink into and become mired lye accidents of positive laf@r: and the deeply
rooted realities of positive lagwallowthe etheeal commands of nataf law),
wasmadeand formulated very early oNoltaire soughto substantiate it

through a elaborate, exhaustive and often pedantic refutati@hsprovingof
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realiai n Mo nt e s dwmheraaRousseainsdiutely rejectethat

L6 Espr i tperbrened ahdiachiessed something more and something
other than a description of positikends oflegislation (lawgiving, lawmaking)

or positive law®. The discomfort and unease®ifilightenment philosophers and
thinkers (Enlighteners) was neburishedand nurturedanerely by the

assurances of the prologue that the work does not want in any way to call into
doubtwhat was existing and prevailing, i.e. s$tatus quo; such assurances
were oftenn difficult times given for tactical reasons, and in themselves did not
countfor muchi either in the eyes of friends or in tho¢hé) eyes) of foes.
However, M Nt esqui euds scienti f icarryipgrotgr a mme
gave rise to adeeper unrestThe social critique of the Enlightenment used as its
weapons, general etal and naturalaw principles, so that the relativisation of
these same principles through sociological anabsisunted t@anideological
disarming of the opponents of the anciégime®. Incidentally, the impression
was not ufounded and baseletsatMontesquieu desnot strivefor the

thorough radical chamgg of society through thbardline, relentless,
uncompromising application of the commarasl dictate®f Reasor{with the
slogan of fiat iustia[[, et]] pereat mundus [t Justice be done, arelt the

world perish]), but he rather wislsdor an as far as possiblbumane shaping
formationand moulding of polies(constitutiors) in the framework of pre
given(i.e. already existing¥ocial conditionsHis indubitable belief and faith in
naturad law is not automatically translated into a demand forctienging or
alteration of social relations, circumstances and institutioumgloats, hovers,

as it wereabovethe same social relations, circumstances and institutions in the

81n the secalled Commentaire, s€@euvres Completesd. L. Moland, Paris 1877ff., XXX, 404ff.. Cf.

L 6 A, IBc, ai., XXVII, 315ff., as well as the letter to Perret from 28.12.1771 (LXVII, 579).

" Emile V, seeOeuvres @mpletesed. B. Gagnebin et M. Raymond, Paris 1959, IV, 836. Regarding the debate
which was sparked off and followed upon the publicatioh @ E s p r i ,tsee SleckletbnpMostesquieu, p.
356ff..

80 Only as a curiosity can the opinion of M. Hullindpntesquieu and the Old ReginBerkeley 1976, esp. pp.

28, 47n, 171ff., be mentionethat Montesquieu held natural law to be obsolete and devoted himself therefore to
(or: used therefore) sociological analysis as an instrument of a radical critiq@eaottan régime
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form of a sincereheartfelt, even fervid wish for the betterment of things.
However, this wish remains just as general and vague as natural law itself, it is
seldom concretised in practice, dndhat caset has an effedike amild

palliative rather than assavord;the sincerity, fervidness and openness at the
level of general confessions of faiibr statementsaccompanyesitationsaand
ambivalencedoubtsin regard to individual specific, concrete pointglands

of) positiontaking.Such reservations awokegaricularly strong suspicion as
soon aghey became entrenched behind the causal findings or ascertainments of
the sociologistA typical case in which Montesquieu announced an ethical
principle and then, instead of demanding its immediate realisation, pestpo
evenfoils (thwarts)this ethical principle bgrossing oveandreferringto

causal explanations, is his positigaken towards slave®t. Suchvirtually or
roughly scandaloubke statementand positiongouldnot beatonedfor or put
rightandmade gooakven by the fadhat he, regarding his religious
convictions at leastfollowed and identified witithe Enlightenment

mainstream, i.e., he rejectadd was inimical towardstheismof course yethe
was indifferent towards theological metaphgsamd dogmatichedismissed
and c¢ o n dupenstitiends)afd clericalism, htoathed and abhorred the
Inquisition and its methods €t€.The detachment from traditional theology
could not, nevertheless, in itself be a sufficienprimaryindicationof a
progressive sociahindset, conviction or spirit in an age in which metaphysical
scepticism was ndeast of all to be encountered in the circles of the educated,
cultivated nobility 6r: in an epoch when the relevant scepticism had embraced
a large sction of the aristocracyyvhereasa considerablgart ofthe clergy or
priesthoodi(e. those who lead in regard to spiritual matters; the ministry)

likewiseheld the renewal of Christianity, in-@peration with philosophical

81Cf.R.JamesorMont es qui e u, Téése, Radsd %l t, bsp. @ P 8ff., 328ff.. Cf. FN 60.

2A comprehensive and spherical representation of Mont
studies, which make up th& Hart of theActes du Congrés Montesqujgup. 285336. Cf. R. Oake,

AMont esqui euod s Jolmalof theiHistonsof IHedbd @953),,pp. 54560.

76



Reason, to be possible, asmldo wanted tget down to or started @uch a

renewal.

A sufficientor primaryindicationof a progressive social mindday inthe
positioningvis-a-vis the social bearers of the anci€gime (or: Old Regime)
even ifcriticism against this regim@as formulated only indirect)yr was
hiddenin theories about the best polity (constitutidd@re the issue was quite
clear. mostand the most important of the Enlighteners assessed and
comprehended the reforsh possibilities of enlightened despotisiwt only
differently than Montesquieu, bute j ect ed especially emph
belief in the sociapolitical mission of the nobility/aristocracy as an absolutely
essentiapouvoir intermédiair®. As a rule, they of course did not want to see
andrecognisehat this belief was by no means unconditiqoal they of course
were not prepared to note that this belief went with terms, conditions and
barriers) and by no means did theyl along the linedentify with the political
notions, content andemands of the aristocratic oppositiorthe centralistic
monarchyAlthough Montesquieu pleaded fthre preservation dhe hereditary
privileges of the nobles/nobility, both in the wider social, as well as in the
narrower economisector on the othehand, he stood up for and advocated a
reinforcement oparlementsand of the neer/newly formednoblesse de robe
(= fAthe nobil ity gawn,togd)oer ocalragasiitihecolda cy o f
nobl es s(e= dibtehpe® drearistoctady bfyhe sr dHenccepts
(or at least puts up witlgs a conclusive and irrefutable fact that the monarchy
had already put an endfieudal autonomy, of whose resurrection the
conservative win@r hard coref the nobility/aristocracy (i.e. theoblesse
doe@E®ehe nobility or the aandactlyporcr acy ¢
de facto rejects the restorative institutional plans and proposals ofShaiomn

and BoulainvilliersEven tke (partial) backing which Montesquielvgsand

83 n relation to that, R. Deragh«Montesquieu et Jeafacques RousseaRevue Internationale dehfosophie
9 (1955), pp. 36686, esp. p. 369ff..
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affords the latter in hi<onfrontation with Dubos (XXXXXXI), is due

primarily or at least tthonest scientific conviction and considerations, and in no
case aims at a political and so@hhttering or smashing to pieces (exhausting)
of the bourgeoisfé. On the contrary: Montesigudoes not want to only
concede or grant to the bourgeoisie broad remmove(a broad unfolding
space)within society and in the game of the general balance/equilibrium of
sociatpolitical factors but he makes his owappropriates and accepts esednt
points of the new, specifically bourgeois social ratings and evaludatitbns

e.g. therenunciation of wars and ebnquests (X, 3Xlll, 7), as well as the
acceptance of a parallel development of trade/commerce and peacefiness (
and the praisingf trade as the ambassador of peace between pé€xple?);
whilst he views the old aristocracy sobeplsagmaticallywithout sharing in the

mysticismof bloodf®.

2. The sociological and historical meaning of the separation

(distribution) of pwers(Gewalten(ver)teilung)

Mo nt e s @luin a# positiseevaluation of the sociglolitical function of the
hereditary aristocracy/nobilityan be comprehended better if we connect it with
his teaching or theory about the separation of po{é&esvatenteilung) to put

first the most decisive or important aspewt {n order to say it at the outset):
both question§i.e. matters pertaining to the hereditary aristocracy, and, the

8See Car cass on aondesqgieuppd80fa, 96l v si s,

853, J. EhrardPolitique de Montesquieu Pari s 1965, p. 34ff.. Althusserds
Mo nt es qui epodti®ning with tha oppogtibn [[in the form]J]ofh e nobl esse dbdoep®e (=
the ari st ocr aMotesquibup.t100H., issomenir dleédg and gr oss. Let it be n
interpretation, in so far as it relates to questiminsrench social history, is based exclusively on the studies of

Soviet historian B. Porschnew regarding the uprisings of the aristocracy and the peasantsiiardel §7

century.
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separation of powergye connected so tightly with each other becaoise f
Montesquieu contrary to the impression many jurists (legal experts) in or of
the past and present (believed and beliéubg separation of powedoes not
constitute a constitutional matter of concesn the separation of powsis not

a narrow castitutional and legal matteput primarily has to do with the
equilibrium or disequilibrium of living socigbolitical forces.To the many
paradoxes of the history of ideas bel
(supposed) teaching or theory of theagapion of powersn order to
constitutionally underpin a soctpblitical model which does not merely differ
from that which Montesquieu represengadl tookashis more or less self

evident starting point, but which was on essential points diametragablgsed

t o Mont es q Befmem& summarisk ¢synopsise) the decisive aspects
ofthiscontrasbr opposi tion, i n order through
position within the fluctuations of newer (more modermecen) European

history, we mst of coursevisualise and make clear to ourselves which
representations and notions Montesquiemnselfconnected with the separation

of powers. In relation to that, two distinctions are a limine necesshrgh

should set aside and eliminate or takerbgaddissolve two widely

disseminated conceptual confusions (points of confuskarsg, the distinction
between three functions of state authority as dominance (state power (control,
domination, violencgforce); Staatsgewa)ltis something entirely dérent to the
exclusive localisatiaftocationor detectionof every one of these functions in a
particular organ of the state (state orgdie distinction of the functions from

one another, which is found already in Aristéftleneans that whoever governs
(rules)and howsoever he may govdrale), of the nature of the matféring,
mustandis obliged to enact laws, execute (gaout) these laws anfdry and)

punish the transgressdssolators, infringerspf these same lawi)e

8 politik 1V, 14, 1297b411298a1l, 2.
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legislative, the execive and the judicigbowers aré that is, regarded as
functionsi’, encountered in all polities (constitutions) without exception, and
their exercising does not in the least presuppose sepiaratiordivision
throughthebinding, tying or attachment obne another to separate(d) bearers
(or: does not presuppose their allocation to separate béarsesjondlythe
limitation andrestriction of sovereign authority as dominance isichentical
with its separatioror apportioningSince feudal ideas in tHg&" century were
still effective, operativefresh and familiar to Montesquieu, his reasishould
never lose sight of the fact that for political theory of the Middle Ages,
monarchical authority as dominanae:(political authority as dominance of the
monarch)was selfevidently limited/restrictedyut just as selévidently[][it]]

was unitedthe monarch was legislator (lagwer, lawmaker) (albeit in a pre
modern sense, see below), executor of the law(lagbest supreme,

paramountjudge in oné.

With regard to Montesquieubs theory,
to use the gener al expression or term
(Unterscheidung der Gewaltén)  witdicatel (signifies) their in principle
conceptual and futional differenceor contradistinctionwithout having to
imply the complete separatigfirennung)of their corresponding bearers from
one anothe(or: without necessarily entailing the (full) separation of their
bearers)Montesquieu himself speaks neithe o f fidi sti ncti on/ di
I typically enoughi o f A s e pQne sadleitimendoeshe use in the
renowned andontroversialBc hapt er of Book XI the pa
(sepaé), andthisrelates again to judicial powexhich Montesqgieu, as we

shall immediately see, by no meamsuld like or wantsto equate with an

87K. Kluxen, ADie Herkunft de Lehre von der Gewaltenteilufign: J. Engel und H. Klinkenberg (HgAus
Mittelalter und NeuzeitBonn 1957, pp. 21936, esp. p. 220ff..

88 See in relation to that, the classic study of C.H. Mcllw@iopstitutionalism Ancient and Modenthaca,
N.Y. 1940, and Fr. Kerrzottesgnadentum und Widerstandsrecht im frihen Mittelalter. Zur
Entwicklungsgeschichte der Monarchizarmstad®1954. Cf. Sec. 4 and FN 112, below.
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autonomous and permanent organ of the state (state ondemever he tsto

use an abstract noun, heeggso f i d i s(Yerteilupgpt i(an sfi=r i but i

French]), whilst at the same timegmakes an effort a blunting defusing and
toning downof the terni®. Revealing and instructive, however, apart from the
eloguentvagueness of the terminology, are also his vacillations in regdne
essence of the matter, sirtee next to the general and abstrastimeratioror
namingof the thregowers offersa wider classificatiom whichjudicial

power makes upne of both branches of the executiae well as a third

(power)'" whichis supposed toutline or portray contep or ary Engl and

constitutional realitfjor. i n whi ch contemporary
reality is echoedr reflected; that is whyevery coherent interpretation of
Mont es qui e athibutdds@ibeb thisiextgyiteater clarity than it

actudly has®. If oneoversees, i.esurveys the sum dfis existing statements on

the activity of the three powers, then the conclusion appears to be compelling

that none of thesgowersexclusively possesses a single function or has
exclusivelyspecialisedna f u n exercising.Thes controlor therestriction
(limitation), restraint (confinement, obstruction) of a power by another power
alreadypresupposea common functional area field, and thecrossing
intersection othe functions with one anotherears, for its part, that the
separation of powers can be carried out differemttyit different ways) in
different polities (constitutionspand indeed according to the historically
determined texture and composition of all respective bearers oflitye po
(constitution).In the real or fictive English polity (constitution), which
Montesquieu praisglaudsandextols monarch and parliament jointly exercise,
even though with different legal instrumeriegislative powerwhilst the

executive power athe Crown is subject to trentrols and interventioran the

89 E.g. XII, 1: «une certaine distribution des trois pouveifs= fia ceroai of dikéeéri buee
M. ImbodenMontesquieu und die Lehre der Gewaltentrennuerlin 1959, p. 9.
9 Richter,The Political Theorypp. 90ff., 93.
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part of the (parliamentaryggislature Sovereign power does not belong to one
united organ, but to @emposite and heterogeneous orgamch consists of

two housesdr: parliamentary bodieddambers) and the monardh(or: And

whilst) thelegislature and the executive intertwjneciprocallyentwine with

and balanceach otheexactly through thismtertwining (entwining)of theirs

then judicial power just as little constitutes a fixed kEsting, permanent organ

of the state (state organ) separate(d) fronréseof the state organs, but rather

an appendage of the legislatutdi.e. judicial power) is from time to time, or

for a certain period of timeo(: periodically andransiently, appointed/

nominated and has task and is mandated to apply thaantlaw

mechanicallywithout possessingontrol authority (supervisory powers

jurisdiction) regarding the general functioning of the polity (constitution).

Obviously, this inwardlydose and frequentlypaque plexus, mesh and network

(or: this intended fluid schema) is not, in relation to that, determined, designated
or earmarked tensure anduarantee the functional independeand
autonomy(self-sufficiency)of the three powersather, the said network etc.

aims at their (i.e. the powe(Eam)n best
a combination, synergy, egperation)y i . e. t heir si multaneo!
and intertwining or connectianwith regard to securingigherpolitical and

social aimgor: on the basis of superior political and social critétia)

When Montesquieu therefore, in terms of theory, distinguighéerentiates)

the thregpowers from one anothéor: When Monteguieu therefore seeks the

91 The formalistic liberal interpretatiom: The formalistic version of liberal constitutiorsth in respect) of

Mo nt es qui was@osvintinglg and gonclusively disproved by two works, which appeared in 1933
independently of each other; we [[shall now]] follow and summarise their findings here (i.e. in this section).

Ei s enma n n 6 bibliagraphy) evds supflesnentd, or rather, varied, in a later text of the same author:

«La penge constitutionelle de Montesquieun: La pensée politique et constitutionelle pp. 133160.

Struckés work was writt enleduwasfirdt gublishedgposthumouwsiyg mannds fir
(regarding the separatioar( regarding the topic or theme of the distribution) of powers, esp. p. 157ff.). In a

confrontation with Jellinek, H. Rehm had already stressed several decades beforehand thatahs thigeri
distinctions (differentiations) or connections in Mon
juristic (or: form(type)¢related)(formal, typicaljegal, seeEine neue Theoridb er di e Lehr e Mont es:
von den StaatsgewalterZeitschrift fiir das Privatund Offentliche Recht der Gegenwa@ (1902), pp. 417

419.
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separatia of power$, then he does not want under any circumstances to
exclude the practical interweaviagd intertwiningof their corresponding
functions, and halso does not want to bind, tie or connect every one of these
latter functions to a special, specifpermanent bearer within a fixed
constitutional constructiofor: to a special bearer defined once and for all in the
framework of a fixed legal constructigmather, he wants at the leveltbke
institutions of the polity (constitutiorgnd through theieffect and impactp

protect and preserve an already existmgltitude or multiplicityof social
forcesfrom a (despotic) levellinglhe functions of the three powers should, in
the course of this, be distributed amongst these forces in such a way that
throughtheil i . e. t h e exerltisirg d is guaranteeeddhéat no active
sociatpolitical factor or none of theactive social forcesan oppress the rest

the said factors or forceBrom this point of view, it can be asserted that the
entandement or intertwining of the aforementioned functions with one another
would, or helps tocontribute to the preservatiamd maintenancef the social
equilibrium considerably more than thpwssiblestrict separatiorsincesuch
functions to express arselves in this way, would enable the reciprocal
control(ling) of the three powers already from within and not mereiy the
outsidesthe more numerous the functions in whose exercising a social group
(through their representatives) participates, theensecure does the social and
political positioristatusappear to be of the persons concerned in érirety.

The Adistributiono of powers consequer
its aim consisteiotin the factthat every (social or institional) bearer iso be
givenor takesa single particular powebut to hinder and obstruct a single
particular bearer from retaining all the functidasitself (or: but to hinder
these functionssO accumul ddspotismsexactly one ¢
nothing other than the concentration of all functionene single particular
bearer(or: since such accumulation coincides with despoti3ing. one power

takespart in the other poweso that their corresponding social bearerskesp
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(retain)their own independence (autonomy or seifficiency) and their own

room to moveor: precisely so that their corresponding social bearers can
remain separate, each one having its own unfolding space at its dispbeal)
Adi stributi ono thebasipad heexidin@gtqoiled, westesl) o n
social position or status of their beareasd this criteriometains the upper hand

in the event it comes into conflict with the general principle of equality (general
equality principle) for Montesquieut is understood e.g. of itself that only

nobles tryand sit in judgement afobles.The three constitutional powehngnce
essentiallyconstitute, as ihas beemrorrectly (rightly) observed, the criteria
(measures) or benchmarks against which the distoib(r sharing)of social
power amongst (os anongstthe \@rsousgnoupsioptse
populace/populationand also amongst the organs of government
(governmental organsjan be measureahdevaluatedThe distribution of the
three powers doawmt serve aa pattern (frame, grid or mould) for the preferred
or random/arbitrarynodellingor schematisatioof the socialpolitical forces,

but it adapts itself to the pigaven (preexisting) sociabpolitical realities.

The in part fierce debate ewthe influence of English political thinkemad of
the English political experienaen Mo nt e s q unas@ayvdy stoppeth. e o r y
Montesquieu could not help but share inwaem, livelyinterest or Engl and
political matters of concern, which the deyslents around and [[particularly]]
after 1688 had givenrisetoin Frabtd hr ough t hese devel opt
political writings came tdethe centre of attentiofor: came to the fore(front))
andbecame for Montesquieu, as for many of his contemparas@mpulsory
reading. Howevemis political thought receivequst as strongtimuli during his

almost tweyear stay in EnglandVhich impressions now proved to be the

92 Granpé Moliere, La Théorie pp. 331, 327ff., 323. Arriving at or reaching similar results and conclusions is

G. Vlachosla Politique de Montesquieu. NotionmeéthodeParis 1974, esp. pp. 77ff., 83. [[The Greek text

places this footnote at the end of the paragraph and not at this point]]

93 Regarding this interest séat length, in depthPpedieu,Montesquieu et la traditiqrCh. I-Il. See also G.

Bonno,«aau |l t ure et |l a civilisati can ster idtean mi pledtres ddedvla mte clh
Philosophique$17131734),Transactions of the American Philosophical Socibtg 38 (1948), pp.-184.
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strongest and most dominant during the period of the working out and
elaborating of théheory of the three powerer( of the theory of the separation
of powers)?And which, pasibly Feterogeneous, political concerns were mixed
with the conclusions frorthe study of the English texts and English affairs?
Researchers, who stress the kinshith, or nearnesandadjacencyo, Locke,
point outi and rightlyi that from Locke stems the first of the three existing
classifications (XI, 6, beginning), i.e. that in which the executive is separated
into two branches whictieal with(or: are assignethe task ofthe external and
the internabffairs/matters of conceiinalthough Montesquieu, as we must add
here, over and abovkat expressly refers to amnnectghe (third) judicial
powerwith the second of the two branches of the executivetifieeinternal
branch), which Locke did not délso, rightly, do they call to mind that Locke
not only spoke of the separation, but also ofdfxeperation(synergy,

interplay, haing an effect together) between the legislature and the executive
whereby I, just like Montesquiewccordedo the Crown legislative
responsibilities, powers and authotftywithout doubt, Montesquieu
necessarilygot a lot of pleasure from the commonalifieemmon groundor:
coincidence of viewsyith someone who sharé&danemotionalism and
passioragainst despotism; on the other hamolvever, this jointly shared
emotionalism and passion was not sufficienpub aside or eliminate the
essential theoretical differences of opinion, thustaegyradical divergenacen

the qustion of the social contradtVith regard to our problem, let it first of all
be noted thatocke spoke nowhere tiireepowers;he is interested exclusively
in the relation(ship) between the legislature and the executive, whereas the
judicaturéjudiciary pops up(or: is referred topnly one time in another context
in which the talk is not at all about the mechanisms of the polity (constitution),

but simply of the necessitf the judicial functiorfor a smooth, i.e. normal,

94 Dedieu, loc. cit., p. 176ff., typically represetitss view.
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course of social life or sociab-existenc®. This difference could indeed
somewhagenerously be ignored by means of the indicatioreminder that

also in Montesquieubs eyes, the judici
Another difference remains, nonetheless, central: Losteguishes not only

between the powers (aedosses them with one anoth@): Locke does not

distinguish (and does not connect) only the peyetLocke distinguishes

between and connects not only the powels]thierarchises them too, by

letting thelegislature be answerable onlydovis-a-vis the peopleand by

additionally concedingr grantingthe right of resistance to the legislature
against the executier:-by connecting indeed the | e
with the right of resistance agaifto the executivef. Thein principleapproved

of and acceptemvolvementand influence of the executive (the Crown) in

regard to legislative work is consequently placed under a sword of Damocles

and the point of view is altered and changeatoughlyin comparison to

Montesquieuds wish to avoid exactly s

During his English stay, Montesquieu had the opportunity to follow from up
closea public debate in which Bolingbroke as an adherent and supporter of a
mixed polity (constituton), called for, as an additional safeguarding of political
freedom,a separation of the bearers of the three powers from one another.
According to all existing indications, Montesquieu made usd| off
Bol i n g Writingk(jeudnalistic articles) atiat time andthis reveals to ua
further, direct source of his thought, however, it shows at the same tinie that
accordance witlthe opining and common conscience of the eptiehtheory of

the mixedpolity (constitutior) and the callindor the sepaation of powers from

9 Second Treatise of Governme. $ 87.

% oc.cit., § § 149, 212.

9Inrelationto that, J. Gougd,o hn Locke6s P,dxford 1i9%0apl 92fP. Mord spesificallyp y

regarding Locke see M. Seligdihe Liberal Politics of JohnLockk ondon 1968, p. 324ff. . S
article, which is cited in the next footonote, also c
relation(ship) with Locke.
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one another was by no means identfcdlhe significance of this

(contra)distinction will occupy us lateand likewise later in the context of our
remarksonthe polemical character of the slogaatchword, motto,

catchphrase)f the separation of pow®r it will be explained why the
separation of powers was <called for Dbc
well as by his oppon;enmthes words, thepposings, Wa l
parties therefore alternated in the mlidefence and rejection of the separation

of powers depending on their position/status in each and every respective
correlation of(political) force$®. Montesquieu equally viewed the question of

the separation of powers from the point of view of segpditical expediencies

(kinds of rationdkendgoalpurposefulnessjhoughnot from thatpoint of view

of the English game of party politics, but from that whigks dictated in

accordance with his perception by way: (which was dictated by his own

investgations and preferences in respect) of the'{¥astd the present of the

French monarchylhe consideration of the problem from the point of view of

French relations and circumstances madé/fontesquielexactly irrelevant or

even inconceivable what for tke theEnglish situation of 1688 commanded

(or: what to Locke appeardanposed g) essential in view of the English

political situation of 1688)to proclaimsovereign power and the right of

resistance of the legislaturBhere was notuech a(corporate][legislative]]

bodyin France, and Montesquieu did not call faas the absolutistic opposition

of the nobility, i.e.thearimonar chi cal opposition of t
of t he s wthe (dejronebcation ((rédconvening)of the Etas

Généraux ruled by the nobility (aristocracy) as the replacer(sriistitute

surrogatgfor [[the notion of]]such a (corporate) [[legislative]] bodihe

®R. Shackleton, AMontesqui eu, B oFArehch§tidied (kod9),pm26d t he Se
28, esp. pp. 28ff., 36ff..

% See in relation to that, one of the best analyses of the English political scene ifi teatly: |. Kramnik,

Bolingbroke and his Circle. The Politics of Nostalgia in the Age of Wal@aebridge, Massl 968, esp. p.

147ff..

WI'n relation to Montesquieub6s investigations into the
dissertationPas Ideal der franzdsischen Monarchie bei Montesquiéhingen 1968, Ch. IW.
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problem of the separation (distribution) of powers is posed here in the form of
the search for thequilibrium in the relations between the Crown, the nobility
(thearistocracyof the sword and of the gown or roland the bourgeoisienot

as a problem of sovereign powhr.order to be able to illustrate thaesired in

his mind, schema of functiorgrof a moderate French monarahyone

example, Montesquieu sketched a more or less fictive picture of the English
polity (constitution); this was, in other words, represented in such a way as if
the right of veto of the Crown continued unconditionally. fully, and as if the
sovereignty of parliameritmore precisely: of a par{y.e. each and every
respective more dominant part/portiom)parliament was still not realityand

had not been imposgldecause of that, the deeper meaning of the formafion
the cabinet system escaped him'tddhese new aspects of the development of
the English polity allowethem by the wayto be found by Montesquida be

all the more irrelevanthe more his impression becafirener andstrongerthat
thesubstantialintense strong presence of democratic components in the
English polity (I, 4) would hinder thetransplantation into Fran@nd French
circumstanceghat is why his countlandhad tobring aboutin accordance

with its own traditions and its owpath what England had pulled off in its own
manner, following another pafh. It consequentlappearasifMont es qui eu 6
original perceptiorof, or settled belief/faith inthe separation of powers as
component or propf social equilibriumand through thafreedom in the first
phasewas articulatedhdeed byfollowing the (real or fictive) English model

(or: the sharing of powsias a prerequisite acial equilibrium and together of
freedom, even though in one phase of freedopedomwas articulatedavith

the compass of the (real or imagined) English prototype]) later took a

101 Struck,Montesquieupp. 2971ff, 217ff..

02 Carcassondylontesquiey pp. 72ff ., 85ff.. Montesquieubs readine
possibilities of the realisation of political freedom to be recognised and accepted, shows of course the liberality

of his conservatism, ifrie may say so (or express oneself in that way), skeChevalliercMontesquieu ou le

libéralisme aristocratique Revue Internationale de Philosopl@€1955), pp. 33(45.

88



theoretical form which permitted the transference of thecldesa to all
potentially moderate polities (constitutior{s): to all polities, as many as are

susceptible to wderation)i that is, to all politiegxcept fordespotisnt3,

In regard tahe descriptiorof the advantages of the English polity,
Montesquieu oriented himself towards pattemedels and thought schemas,
which neither in terms of theoyyor historicdly, belonged togetheand he
mixed them with one another, withatlearlythinking through(or: without
having a clear consciousness/awarenesthef) differencess to one another.
The mixed polity (constitutionthe separation (or differentiationstinction) of
powers from one anothearonstitutionalpolitical equilibrium (the balanced
polity),and the fnAsystem qdonswtedhefolr and bal al
frameworks within which his analysis mo¥&sThe difference between the
first two becomesmmediatelyapparent when we consider that the teaching as
regards the mixed polity (constitution) is a genuine product of the ancient
teaching (theory, doctrine) of the state and of polittes/hereashere was
systematic talk of a separation of powers forfitst time in the 18 century.
Mixed polity (constitution) means that the sovereign powerlegislature)s
composedout) of the monarch, the aristocracy and the people (folk) as the
three in principle equakpresentatives (i.e. with equal rights)}loé three
principles of the polity (constitutionyvhich indeed essentially differ frqrand
contrast with or opposene another, yet jointly converge in a constitutional
resultant whiclrepresents and constitutes something qualitativelyvieavis
the individual part(ial) forces, i.e. if thgmonarchy, aristocracy, the peoplalan
their respectiverinciples of the polityare regarded separateyonverselythe
separation of powers in itsethpliesthe extensive, fareachingsolation of the

103 Granpé Moliere, La Théorie p. 341.

1043, W. Gwyn,The Meaning of the Sepdien of Powers. Afnalysis of the Doctrine from its Origins to the
Adoption of the United States Constitutibiew Orleans 1965, p. 110ff..

105 The following studies are worth mentioning: K. v. Frithe Theory of the Mixed Constitution in the
Antiquity, New York 1954; G. Aalderd)ie Theorie der gemischten Verfassung im AltertAmsterdam 1968;
E. GraeberDie Lehre von der Mischverfassung bei Polybi®snn 1968.
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corresponding respectivdunctions and theirallocation intoindependent

organs of the state (state orgams)he first case (i.e. the isolation of the
functions), the organs stand, so to speak, above and are superior to the
functions, in the lattercasef(o t he functionsd® all ocati oo
functions determine the orgaffs The conceptual contrast did not, nevertheless,
hinder the common historical effeatnpact and influencef both perceptions

and Montesquiealsoprojected bothn paralkel onto his image of the English
polity, since he is not indeed obstructed by some strict and consistent
conception of the separation of powéree great common denominator the
common framework of being put in order (framework of incorporation,
incluson and classification) of bottperceptionsyemains, though, a still mer
extensive comprehensivaotionandperception, whose wortheoretical
connotationsvere even in those days familiar(tbe)superficial knowg(s) of
contemporary natural scienback thenit is a matte of the notion and

perception of balance and of equilibriuktontesquieu, who in 1734
characterisethe balance of actions and reactions as the basis or foundation of
the political unity of states, just as [[in the case]] of thiversé®’, makeswide

use of the mechanical equilibrium metaphor, and gives it simultaneously a
specifig directpolitical (turn and) twisby describing and calling it

i mo d e r'% Withion a moderate polity, an equilibrium then comes into
beingand is cratedwhen the powers are regulated and combined with one
anotheiin such a wayhat everyone of them has at its disposd[kand of]]

supportor ballastwhich allows every one of the said powgnseed bg[to put

106 See the old and forgotten, but excellent analysis by W. HasBaekwaltentrennung, Gesktenteilung und
gemischte SaatsforfinVierteljahresschrift fir Soziaund Wirtschaftsgeschichie (1916), pp. 564607, esp. p.

600ff .. Hasbach already points to Bollacrciy(ootrmie 89, s i nf | u
p. 16, brhgsor placeghe separation of powers closer to the regimen commixtum.

107 ConsidérationsIX. Montesquietis/waso bvi ously t hinking, in redrrdati on to
Mont esqui eubs text, Newt onds dsemperetaequalem essasreaetiorferoe=d ) : A 8
for every action, there is always a contrary and equal reacfmmevery action, there is an equal and opposite

reactiod . . . 0.

108 On the usage of the equilibrium metaphor and the politicahjstery of the ternmodérationin the context
of, or interrelation with, the effect and influence of the idea of the mixed polity (constitution) &mdagth)
the ideology oparlementssee KuhfusdylaBigung und Politikpp. 34ff., 168ff..
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up]] resistance against the other posv@r, 14),that is,when the

governmern(al) power is exercised not by a simple, but lgpoanposite organ

which is formedand constituteds the resultant of several different, varying
social forcesThe axiomle pouvoir arréte le pouvoir= power stopgarrests,
checks)powel is not primarily meant juristicallflegally), i.e. itdoes notelate
chiefly touninterrupted and flawless institutional processes, but to the
equilibrium of active sociapolitical forced®. As a question and problem tbfe
equilibium of exactly such forces, does Montesquieu discuss the separation of
powers in ancient Rome (XI, 18), after having stressed beforehand (XI, 4)

that neither aristocracy nor democracy in themselves provide or constitute
guarantees of freedorloderation this highest virtue and this highest aim of

the legislator (lawgiver, lawmaker) (XXIX, 4), is hencasa political principle
superior to the criteria on the basis of which the typology of polities
(constitutions) are constructddoderation can be reakd in all polities
(constitutions)as in all politiegconstitutionsthe separation and the
equilibrium of powers can be realised
the common contrast and opposition ofallities to despotism, just adack of
moderation makes it clear that all politiesnstitution3 run the riskandare

exposed to thdanger of despotisth

3. The perception of freedom

Theconcepts of equilibrium and of moderation lead or bring us very close to
Mo nt es g u ipton @ Beedoralm arder to comprehend thigre must

bear in mind that equilibriurnomes about or is achieved the basis ahe

09Fisenmanng«L O Es pr i t.»d.48. Loi s
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existingsocial forcesand aimsexactlyat avertingthe disadvantagesf these
existing social forcesnd as far as pos$#atstrengthening andonsolidating
their relations with one anothémwith smaller unavoidable adjustmeifts: and
aims exactly at not encroaching upon or negatively affecting any of these
existing social forces, but rathatstabilising their relatios by leavinghe
necessary room (latitude, margins) for minor readjustevitsmtesquieu does
not believe that this or th&h or b)regime already because of its social structure
and composition (and only because of such social struatleompositior),
excludegor is incompatible withjreedom;but if the criterion of social
composition or stratificatiors not the deciding factar is not decisive, then
equilibrium and freedom can take differémarious, diverse) forms from nation
to nation and fom epoch to epoclunder the sole condition that social
heterogeneity has not been levell€dis train of thought or syllogistic
reasoninganswes the question as to why Montesquieu saw no contradiction
between the defence of feudal privileges and pieadr advocacy for political
freedom, but on the contrary, expressly connects this withiteatrie(being

pro feudal privilegesyith the other(being pro political freedomll, 4).
Wherever there are already privilegg®re freedom lies in their.€. the
privil egessd) mai ntwheneasrtheieviolam (brcggy e s er v at
abolition destroys freedom; wherever such privileges do not exist, there their
(i . e. panesiad kestaglishevén) does harmand violatesfreedom.
Since Montesgeu directs his attention to the moderate, in particular the
French, monarchygnly the first case remains, in practice, relevard

significant in relation to which it seems to be proven that freedom does not at
all put aside or abolish social inequglibut precisely presupposes it; that social
inequality can be legitimised and justified in fact in the name of free8alh.
more: freedom is not even connected to political equdihis political equality
differs from the natural equality of men amshgne another and means that

everyone (all men) should equally abliethe law, although the law mayant

92



unequal rights to the various classes of citiz&hsis, Montesquieu e.g. does

not even discuss theoretically the possibility of the general (tgaiheand equal

right to vote/suffrage/franchise (equal voting/electoral rightjist he regards

the political package deaf (active and passive) suffrage and the possession of
propertyor: t he connection of wvotinsgo and be
assetsl n epfogerty situation)even within democracys naturdf>. Tod ay 6 s
reader wi | | certainly misuatthéedereand Mc
to the concept fApeoplganednotherkaéss t he meani
democratic age/epodfours T h e fi p e odpds eot autonhatically

coincide withthe whole of the population and with the sum of the individuals

who possess (by definition, equal) political rights already and only because they
from birth, and already by means of the fact ddithoirth, become citizens

(nationals subjectyt h e fi/fjoleco pnteeans ei t her the poli
population in contrast to the rest of the populatiothermajority which indeed

does not belong to the (hereditary) aristocrgeyis permitted tdhave access to

the various organs of the state (state organs).

What can freedorauggest omean if itmaynot of its essence and texture be
accompanied by social and political freeddaa? Montesquieu, there is
freedom inthe first place there, wherefety andsecurity and the feelingr
sense of safetgndsecurityvis-a-vis imponderable, suddeand legally
unjustifiable unwarranteebr uncalledfor encroachments into private space
the privatearea(realn), that is, ino the physicd[-bodily]] integrity
(inviolability) and into the property of the persdrave to be unlimited and
unrestrictedThe definition of freedom does not necessarily encompass
unimpededand altroundpolitical activity for the purpose of influencing public
matters of concerrihat is why(many) more men can have a part in freedom

than thosavho actively form shape and help to credle polity (constitution)

10 Details, particulars (and more analytically) regarding that, in M. Léfistpire des idées sociales en
France |, Paris 1947, p. 101ff..
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and the government of a landcountry.Freedom has, in shotg do with civil,
not with political rightsand if, asVlontesquieu saysjvil freedom can exist
(even) without political freedom, then on the other hanao;casionally

happens that political freedom destroys civil freedom (XR)IThis latter case
remi nds us o0 appréahensions and intenserfieasdo the
degeneration of democracy into tyranny, aigl along with thatyell-

founded" mistrust against the political freedom of all (people), i.e. everyone
(or: againstuniversal and catholipolitical freedom) Thereinsurelylies the
reason why plitical freedom is distinguishesb sharply from civil freedom,
andis simultaneouslhpeenasa considerably narrower concept than civil
freedom.Over and above that, it can be said that Montesquieu, despite his, in
practice nonbindingpraise for the mdent (active)republican mindseprefers
inconspicuous, unobtrusive personal independantiee noise, din, kerfuffle of
public militancy and has the feeling or sense that where the whole of life
becomes absorbed in politica@mmitment and exertion, lilecomes
intellectuallymorenarrowrmindedratherthanrich, extensive, varied, fu(br:

and he feels life probably narrowing rather than widening where political
participation is about to absorb lif€) Certainlyn ei t her Mont esqgui e
ideas, nohis personal preferences help hget overtheaporias (queries,
doubts, contradictionparadoxe®r dilemma¥which are immanent in every
discussion of the concept of freeddfifreedom is subjugation t@r undej the
law, and if the law fulfils its&sk and mission by protecting the personal goods
of everyongXI, 3; XXVI, 15), then the distance from Hobbes is rather slight.
Political freedom as an autonomous gaeganainshanging (hoveringin the
balance and the hangirigovering(being suspendéaan eventually end up in

very unpleasant, nasfjuctuations and shocktit begins to affect and take its

LIN. Keohane, AVirtuous Republics an
Thouwy h tPdlitical Studie20 (1972), pp. 38396, esp. pp. 39
anti che r ep Rlvista dcHilosofia5 (€974, ppd 9344.
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toll on what Montesquieu held to be the most evident feature or proof of

freedom: the sense (feeling) of safety and security.

4. The old and newoncept of sovereignty or the separation of

powers as theall (demand) for sovereignty

Thissynopsi s of Mont etlsegroblem oféeedonpiritsc ept i or
negative relatiofship)towardsandwith the coefficientoor magnitudesf

political and social equalitygives us a key to apprehending the difference or
opposition between his and the later theory of the separation of powers, which
ultimately reflects the contrasy and oppositiorof two very (or essentially)
different types of society.et it be highlighted once again that for Montesquieu,
the social and legal inequalities, even in the extreme form of feudal privileges,
constituted the components, elements and guarantees of political freedom.
Contrariwise, bourgeois liberalismanufactued and established a close
connection between the realisation of political freedom and the equality of all
(citizens,peoplg (i.e.everyone) before the lawi( bourgeois liberalisrtightly
(narrowly) correlatedhe realisation of political freedom withe establishment

of the equality of all before the layy calling for theinstitution of a united
legislation, which was supposed to apply to all (citizens, people) irrespettive
their each and every respective social status (position, stansiiogg;

democracy went one step further and regarded political freedom as empty and
illusionary in the event it is not accompanied or supplemented by social
equality, that is, the equality of access to the means of production and to
material or spiritual{ntellectual) goodswWhat therefore was undertaken and

happened since 1789 in the name of political freedamgcounter tgwent
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againstMo nt e s g u i e utbassuah reedorn in hoi case constitutes a
function of the sociatompositionof a land (country)but can be achieved in

each and every respective particular form through the equilibrium of the already
existing sociapolitical forceslf feudal privileges turned owt.g. henceforth by
definitionto be(or [[simply]] were)incompatible with the realsion of

political freedom, thetheywould haveo, just like thatdisappearand with

them also their bearers as social subjects with sp@cderties (attributes,
characteristics)Consequently, not the preservation of the social status quo on
the kasis of the recognition pdnd respect foi w eelrhed rights (= acquired,
vested right s,bmtharovertarhireg drevalugion bsaawindoof
reversal)or at least their modification in the direction of legal (or even social)
equalisationof the transformation of the complex and peculiar/particular into

the simple and generalin short, in the direction of that which Montesquieu

cal |l ed 0, desasnghe pressppusitioand prerequisite of political
freedom.Only someone who has sugfent historical knowledge and a

sufficients ense of history so as not- to con:¢
evident and conclusivinal) articles of faith(written in stone), understands

this.

The overturning or modification of the social statu® followed for its part
as the result of twprocesses growing gether and becoming one with each
other pr: two interdependent processdabe separation of the state and society
from each other, and, the radically new definition of the conceptvefsignty.
As is known, both werpushed along, driven forward and promoted by the
European absolutisms between th& abd 18' century, andompletedby the
liberal or democratic revolutioni their long and persisteahdeavour, effort
and attempt tdoring under control and subdue centrifugal feudal forces, and
under the [[circumstances of the]] putting asidéherelimination of customary

rights (law) and traditional privileges, to create unisddte spaces.e. spaces
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united in terms of a statehe absolutistic monarchies were propped up and
relied on a pioneering, trailblasimgachingor theory of sovereignty, which

found in Bodin and Hobbeats most prominent theoreticiaiisr: which found in
Bodin and Hobbes pure or clear formulatiodg)cording to that teaching or
theory,sovereignty is founded on a paramount (supreme, uppermost) and auto
legitimising (.e. legistimising itself) will which is articulated through
commandsand is not subject to any external or internal restri¢sipbutcan
recognise and put forth its own indivisible character in the unitecmeks
coordinated activity of the state apparamsiq theabsolutely united texturef

the state and the coordination of its orgamg attribute of sovereignty had an
entirelydifferent meaningas long asdr when) itstill attached or referred to the
monarch of the Middle Agg®r: to the medievafeudal monarch)This

monarch stood at the peak (top, tipagbyramid offi w eelrhed rights (=
acquired, vested rights protedte b y , dn@d hs)task or mission consisted in
the protecting of these rights through his executive and juqhioiaérs,
capacitiescompetencieand authorityhe was, nonetheless, no legislator ¢law
giver, lawmaker) in the newer (more modesahsei.e. the law(right/justice)

did not flow or stem/spring from his will and volitiphut it went back, was
reduced, to God and to natural law, whilst the unavoidable adaptatidns
adjustmentgvery time wergassed off as improved interpretations of the
primeval,immemorialright, i.e. law(/justice)T h e monar ch became
ashewas called in the medieval languagdjéf put his own will (volition)

above the law, i.e. if he violated existing feudal rigfitse law (ight(/justice)),
thus, did not gpear asor was not the product cd concrete will (volition), it
simply sanctioned the plexus, mesh or network of existing social correlations
(circumstanceswhilst it was covered up and concealed this plexus or network
of existing social correlatiorthrough a theologically coloured rhetoric
pertaining to natural lawror the newtimes voluntaristic concept of

sovereignty, law, however, da&xisted not since time immemorial, butvas
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created, itvasset, put and enacted by a concrete wdhd sovegign is that

will, if it creates generally binding lavierom the point of view of medieval

political and legal theoryof: of the medieval theory of the law, right and

justice) which was still aliveliving) in the 17" and 18' century the

absolutisicononar ch had to therefore be char a

Atyrtlant o

It can now be easily guessed and undersioaahd fromwhich world of ideas
di d Mo nt aversipn ane repdighance towaatigla g ai nst Adespot
Louis Xl and Louis XV, or his connection (political package deal) between
political freedom and the preservation and entrenching (safeguarding,
consolidating) of existing conventional and traditional privileggss rootand
comel although, his path, as we must repaadreiterate separated from that
ofthen o b | e s s(e= didtelpe®enobi I ity or the ari si
the pointblankrecognition of the reality of the modern amstonvertible state
as well as through th&ncere appropriation and adoption of Enlignbemt
ideals.In any event, his rejection of absolutism amounted to a renunciation of
the newtimes concept of sovereigntyowever the later liberal and democratic
revolutions made precisely this concept their own, witrstiledifference that
the beareof the sovereign will was no longer the monarch, but the people
(folk) (or: that from the position of the bearer of sovereign volition, the
monarch was displaced so tlia¢ people could move infenter)that position)
What remained and was radicaliseds the fundamental perception and
conception of the law(/right(/justice)) as the outcome or product of a paramount
(supreme, uppermost, highest) alegitimising will (or volition legitimising
itself), before which all other wills (volitiongetreat anall hithertoearned
rights (= acquired, vested rights protected by |&all)by the waysideweaken,

waste awayWhereasdr: In contrast to) the medieval sovereign, who only

112The contrast and opposition between the older and newer concept @igokieis treated in detail in:
Kondylis, KonservativismugFN 5), pp. 72ff., 227ff..

98



executedcarried ouand implementeg@rimeval godgiven law whilst not

creatirg such law, or in his capacity aparamount or supremeadge (justice)

at the very mognterpreted such lavay virtue of thehighly importantor
centralconnection between the (makiagdcreating of) law anthe sovereign

will (volition), legislative activity now moves into the centre of attentaoml is
made dominantf the liberals of the 18and 19 century call for the separation
of powers within monarchical polities, then they stliiveoncreto for a
predominance of the legislature, whiehs elected/chosen by, and springs
from, the people (folk)against the executiyevhich the Crowrheld and
exercised". Theprocess of thee-interpretation (or metiterpretation)of
Montesquieu (but also of Locke) in this sense stawtdeliver/bear frit)

around 1770, and it reaches its high point about##78@ont esqui euds a
was the distribution (or sharingj sovereign power amongst social bearers
reciprocally balancing one another out, whereas the Revolution ultimately
wanted to make the legislagusovereigndr: whereas the aim of the
revolutionaries of 1789 was the locating of sovereignty in the legislaane)

to reduce the Crown to the mechanical function ofetkecution ¢arrying ouj

of this (sio.ves.r eti gawdlgeoltiony il.edctpaliticaly s )
disempower the CrowiT.he distribution (or sharing) of powers meant in
Montesquieu the in principlequal rightsor equivalenckequalityof their (= the
power s 0,)so thattlze mteempd to hierarchise these behest$o ledto,

or confer uponthe separation of powers itself an essentially different meaning
significance and forrthanthis very same separatipnf i n Mont esqui eu
sense]]although the corresponding politic@mand remained nominally the
same ¢r: even if he nominal value of the slogaras notiransformedl
Nonetheless, the conterglated shift becomes clemwe ponder that the

combination of that demaraf the separation of powewgth the ideal of the

1133ee the work of M. VileConstitutionalism and the Separation of Powésford 1967.
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mixed polity (constitution), as is alluded tr{as we find it) in Montesquieu,

was from then on no longer possili®cause in accordance with the liberal and
democratic perceptiothe monarchical, the aristocratic and the democratic
componentgor elementiould in fact no longer have an effect toget{to-act)
inside of the legislaturen equal term®Both of the former (i.e. thenonarchical

and aristocratic components) had to be excluded, and indeed not merely in the
sense that they were not allowed to be politically activated anyinodevere
thuskepton theoutside but much more radicallyhe legislaturavas supposed

to now use its sovereign will (volition) to influence the texture of society and or
for the reshaping (remoulding) of society, that isyas supposed to abolight
least)legaland political inequalities, arttirough thathomogenise the social
bodyall across the boar@he internal logic of the liberal or democratic
constitution (polity}“'" desiredand or demandeithereforearepublic ora

merely decorative monarchgndtheindivisible (Or: Within the internal logic

of the liberal or democratic constitution, a republier at least a decorative
monarchyi was(to be)found, as well as the indubitable, undivided)
sovereignty of a legislature, whigimergedrom alegally and polically, if not

in factsocially™®, homogeffe)ouspeople (folk).lt is to be supposed or guessed
with a fair bit of certainty that Montesquieu, not diffetgridb many an extreme

or moderate conservative in the year 17%88uld have seeand interpreted
suhhadevel opment asdebpoviemooy oOhet mani
eyes was not much better than the despotism of the one [[ruler/despot]].

We arrive at similar conclusions about the character and effect of-the re
interpretation or metanterpretation oftheteaching or theory of the separation
of powers when we contemplate the matter (look at/see the thing) from the
perspective of the relations betwgandthe coming apart ofytate and society.
Just like the neviimes or moderfi concept of seereignty, so too the

(contemporaryhotion of a separation between state and society was strange
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(foreign, alien) to Montesquiétf. This separation does not only mean that the
state possesses the monopoly of physleghlviolence,but just as much that
exercises the three constitutional powers exclusively through its own organs,
which are supposed to act impersonétiy are obliged to act on the basis of
suprapersonal principles).e. irrespective ofchance)kocial characteristics,
properties, & and the narrower interests of the individuals from wkaoh
organs are composead put togethgjor: the chance, social interests of such
or gans 6 *nmihisibeal schema appliégust like the newtimes i.e.
contemporaryconcept of sovereigntyirrespective of whether the bearer of
state power andthefree of oned6s own acmweadd, creat
organs is an absolutistic king or a constituted people (folk) which elects,
directly or indirectlyt h e s t a brgansfiwewiati@ans feudal society

and under the anciebgime looked differenin so far as local centres of
authority as dominance existethich were capable of continuingwathdraw

from and evade state centralison:(in so far as feudal institutions
counterbalancigabsolutism and the tendencies of the formation of a centralised
state flourished).The interweaving of state and society in this framework
meant in practice that state power in its legislative, executive and judicial
dimension was exercised through #ane acts which aimed at the safeguarding
of the interests and privilege$ the bearers dfstate)power(or: meant that the
bearers of state poweln its legislative, executive or judicial dimensibn
wielded or exerciseduch state powdyy exercisingeo ipso whatever the
privileges and the interests of their social position commanéedpexactly this
reason, Montesquieu identifiéde. equatedihe successful separation of

powers with the balancing of actually (factually) existing interasts

privileges, giving this separation a meanargisensetherefore concrete and

social, not abstract and legal (juristic), depending on the constitution,

114 ClostermeyerZwei Gesichterpp. 5254.
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composition and texture of the society concermetla meaning which was

universalistic and formally,e. in terms of form, binding.

However, wherever the state has been separated from saceétlye state
contradistinguishes own (state) orgarte societywhilst the societyfor its
part has become politically and legally homogen(e)dhisie the separation of
powersdoes not coincide with the game of the social forces within a generally
accepted or tolerated framewobt it takes place exclusively inside of the
autonomous, independent and srlfficient, and at least in theot$', notable
to beinfluencedor uninfluencedrom the outsideorgans of the stafistate
organ$. The legislature, the executive and the judicature constitute organs and
areas or sectors (realms, domains) of acaoting and facets of a united (one
and only) state, hich camotrecognise, tolerate or suffer competitors and rivals
in any of the corresponding functioi$ese organs were not formexd did not
result from the social constellation, i.e. correlation of forces, but they represent
and constitute legal (jigtic) fictions or construct(ion)s, which seemingly stand
above social and historical given (actual) facts, so that theegsjmncomes
into being (or it stands to reason) that this model or prototype could find
applicationall over(= everywherg, i.e. n all countries and in all societies.
onesided juristic and legal formalisrand a naiverust in the possibilities of
the panacedke effectof constitutional regulations and constitutional
techniquehave thus characterised the political thoughtlsralism since its
inception, especially in its reference and connection to the mythology of the

separation of powers. Liberal praxis (practice) has of course been far less naive.

Seen in terms of the history of idedse separation of powers congtéd, at
any rate, a construction, white more mythological it was, the more it
estrange@dndd i st anced itself from Montesqui e
at things, in order to biavolved and get tangled up the (over)subtletiesnit-

picking, har-splitting and pedantrgf liberal juristic, legal formalisngor: In

102



actual fact, the separation of powers was a mythology so imaginary and
fantastical, the more it distanced it ¢
consideration to approach thresectiors of liberal legal formalismHowever,

the separation of poweexisted as and constituted a mythology with enormous
and until todaya still not entirelyexhausted, depletddstorically dynamicand
dynamismsince in its language very concrete scegpialitical intentionswere
articulated(or: since in its language very concrete politidamandsould be

dressed up in dguise) and could, under its banner, conduct decisive battles

(the decisive battlg)n favoun of the liberal parliament against maoohkies.Yet
precisely thist h e s e p ar a thistorinal effdctimpactwvdynmamigrand
plasticity, itsconstantly shifting polemical use, ought to be a warning to the
observeof taking it at face valueof drawing straight linegthere)where no

sueh lines exis{or: shows the scientific observérat he oughihot takethe

separation of powela face valugremain with (or stick to) labelnd draw

straight lines there where they do not exatilst) deriving, for instance, from
Montesquieu, bowgeois liberalisl Because from Montesquieu, liberal
constitutionalism in terms of content, cannot be dedated. For good or ill,

the lexcographicatoncept(uameaning of terms differs, almost always, from

the historical ¢oncept(uameaning) i and scientific analysis would be

superfluous to a great extent if perchance the two coincidethe same, the
ascertainment of the historical fertility of the theory regarding the separation of
powers can beuninhibitedlyreconciledwith the ascertainmeithat such a
separatiorhas in the true sense of the wordyeeand nowher&decomereality,

above alnot(t here) where a Asystem d@f: check
Thus, the ascertainment of the historical fertility of the theory of the separation
of powers is not at all irreconcilable with the ascertainment that such a
separation, in the literal sense of the term, has never occurred and was not even
able to occur, even if the purpose or goal was a system of checks and balances)

such a system of elcks and balanseloes not come about in fact throudle
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separation, but through the recipropahetrating and pervadirmg permeating

of the various functiongor: the full separation in itself/per se does not create
such a balangdut rather the harnmic intersection of the functions of the

powers, the smootbverlapping(reciprocal covering ovef their fieldscreates

such a balangeCorresponding to both socipblitical modelqprototypes,

which weoutlined earlieon the lasis of both concepts of sovereignty [[i.e.
sociatpolitical modelspertaining tahe ideal types dieudalismthe

interweaving of state and society, and, liberalise$eparation of state and
society]] we may assert that there are two basic forms ofdmeealisation of
theseparation of power$lontesquieu himself describes ome: \We know one
from Mont es gquiieanddsntesquieu cdult lraverpgrhaps also
foreshadowed or got wind of the concept of the other, had he observed the
English situatiorandEnglish develpments more precisely, and in the course of
this had registered or noted how the formation of a Cabinet (i.e. of the
institution of the Council of Ministersfinisterial Council) which was

supported by the majority of the legislature and simultaneousridheaded

the executive, ran counter, undermined and subverted that separation of powers,
to which onaeferred or appealed in thegerliberal sense, in order fmush

along, drive forward and or expedite exactly this developmietite English
CabinetSystem'> i The legislaturés indeed elected and chosen by the
fisovereign people (folk)i whateverturns outtobethe e gi sl at ur e 6 s
compositionlmakeup)i,and as the representative
popul ar) wi | makes (tak# soveleigrgdecssiors.tHawe\er, the
legislature for its part is dominaté¢adiled, governed or controlletdy the

strongest political pary’, whose executive organ is de facto (actually) the

governmentThe strongest party leadership dominates, therafopgrliament,

1155, A, Pollard;The Evolution of Pdiament, London 1926, p. 238. In Ch. XII of this important work it is
explained how and why the separation of powers in the British polity remained an empipmmettier, an
emptyphrase.
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it controls the executive, and it directly or indirectly determines the composition

and the jurisdictions of the judiciarfhe existingic hec ks and bal an:

they existi are duemuch moreo the express or tacit rules of the (political

party) gamewhich guide the cexistence of partiegssociations,

organisations, unioretc.on the indispensable basisasf undisturbed

reproduction of the material preconditions of the social sydtean,to general

and abstract institutional and cdifigional determinations aegulations and
adjustmentsStill morethan in the golden age of bourgeois liberalism, the
separation of powers constitutes in the epoch of mass democracy a mythologem,
a point of contention and a flexible weap®he sruggleand osmosis of parties

and associations etc. against the background of an atomised society are of
course phenomena which can hardly be
categoriesAnd yet reading and studying him always remains, even in this
respect, instructe. Because the essential in the prestayt becoming and

eventds inferred or revealed often only through comparison with the past (
Because what our epoch is, we understand ontobjradistinguishing it with

the formaitypical(.e.as to type) manifeations of the past)
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